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I. Introduction
1. The Establishment and Mandate of the ILA Committee on the Legal Principles Relating to Climate
Change
The ILA Committee on the Legal Principles Relating to Climate Change (hereinafter “the Committee”) was
established by the ILA Executive Council in November 2008 in response to a proposal by the Japan Branch in
September 2008.
The international climate change regime comprises principally of the United Nations Framework Convention on
Climate Change of 1992 and the Kyoto Protocol of 1997. Although these instruments are important first steps
towards addressing climate change and its impacts, they are widely regarded as inadequate and inadequately
implemented. The international community is engaged in intense negotiations, both within the context of these
instruments, and in other plurilateral and multilateral fora, to design an agreement that builds on, complements
and may even replace part of the existing climate change regime.
The establishment of a new Committee on the “Legal Principles relating to Climate Change” is appropriate and
timely in this context. If the Committee adopts a set of Principles or a Statement, these have, given the fluid
nature of the international climate negotiations, the potential to shape and influence the evolution of the climate
change regime, as well as to provide guidance on the implementation of any new instrument that might emerge
from these negotiations.
The work of this Committee will seek to complement rather than replicate the work of other ILA Committees,
notably that of the Committee on Sustainable Development. While the mandate of the Committee on Sustainable
Development is broad, the mandate of this Committee is limited to the legal issues that arise in seeking to
address climate change and its impacts. Although this Committee is likely to touch upon legal concepts and
principles considered by other Committees, its principal focus and lens will be climate change.
The Japan Branch of the Committee2 submitted a paper in July 2009, which provided a basis for discussion
among the members of the Committee. The First Report to be submitted to the ILA Hague Conference, August
2010, is based on the Japan Branch paper as well as the rich array of structural and substantive comments that
members of the Committee offered in response to the Japan Branch paper.
2. The Goal of the ILA Committee on the Legal Principles Relating to Climate Change
In line with the normal practice of ILA Committees, the ultimate goal of the Committee’s work should be to have
its work on the “Legal Principles relating to Climate Change” adopted in the form of draft articles and attached
commentaries. The Third [Final] Report of the Committee scheduled to be submitted to the ILA Conference at
Kyoto in 2014 will take this form.
The Second Report of the International Committee to be submitted to the 2012 Sofia Conference will be a
substantive report addressing selected legal issues relating to the existing climate change regime.
This First report scheduled to be submitted to the 2010 Hague Conference is intended to set the stage for a
preliminary consideration of the problem, namely, the methodology and the scope of the Committee’s work.
II

The International Climate Change Regime: An Overview

The international climate change regime is comprised of the United Nations Framework Convention on Climate
Change, 19923 and its Kyoto Protocol, 1997.4 These instruments are in force,5 have concrete content and are
2
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binding upon the Parties. Resources are in place to facilitate the negotiation process6 and ensure emissions
reductions,7 as well as to supervise and enforce compliance with the obligations imposed by these treaties.8
The balance of commitments under the FCCC and its Kyoto Protocol is based on the principle of common but
differentiated responsibilities and respective capabilities (CBDRRC).9 The core content of the CBDRRC
principle as well as the nature of the obligation it entails is deeply contested, and this will be considered in detail
below. Notwithstanding the contestations over this principle, at its core the CBDRRC principle permits, and
indeed requires, differential treatment between countries in the fashioning of treaty obligations. Accordingly, the
FCCC and its Kyoto Protocol contain differing obligations for different countries or groups of countries. The
FCCC lists 36 developed countries in Annex I, and relegates developing countries to the catch-all category of
non-Annex I countries.
The FCCC requires all countries, developing and developed, to develop in a sustainable manner10 and address
the adverse effects of climate change through adaptation. Of developed countries, however, the FCCC further
requires that they address climate change through specific mitigation commitments.11 While FCCC Article 4(1)
relating inter alia to national inventories of anthropogenic emissions by sources and removals by sinks,12
programmes containing measures to mitigate climate change,13 and scientific and technological co-operation,14
is applicable to all Parties, Article 4(2) containing specific commitments is limited to Annex I Parties.15
Developed countries are committed by virtue of this article to aiming to return individually or jointly to their
1990 levels of anthropogenic emissions of Greenhouse Gases (GHGs).16
The FCCC lays down guiding principles to help Parties find an acceptable formula to address the problem, and
the formula is contained in the Kyoto Protocol.17 The Kyoto Protocol is a product of the Berlin Mandate Process.
Adopted by the first COP, the Berlin Mandate proposed strengthening the commitments of Annex I Parties
through the adoption of a Protocol or another legal instrument.18 The mandate further specified that the process
“shall” be guided by inter alia, Article 3(1) (CBDRRC principle).19 It required the process to aim at setting
quantified emissions limitation and reduction objectives within specified time frames for Annex I countries but
<http://unfccc.int/essential_background/convention/status_of_ratification/items/2631.php> (Status of Ratification of the
Convention) (visited May 31,2010).
6
The FCCC and the Kyoto Protocol are serviced by a Secretariat based in Bonn, staffed with several hundred international civil
servants, online, <http://unfccc.int/secretariat/items/1629.php> (visited May 31, 2010).
7
Through Joint Implementation, the Clean Development Mechanism and Emissions Trading, Kyoto Protocol, supra note 4,
arts. 6, 12 and 17.
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At the seventh FCCC COP, Parties adopted the Marrakech Accords which laid down operating rules for the mechanisms and,
accounting procedures for emissions reduction credits. They established a compliance system and set out the consequences for
non-compliance. See Report of the Conference of the Parties on its Seventh Session, held at Marrakesh from 29 October to 10
November 2001, Addendum, Part two: Action taken by the Conference of the Parties, Volume I FCCC/CP/2001/13/Add.1
(2002); See also Volume II FCCC/CP/2001/13/Add.2 (2002); Volume III FCCC/CP/2001/13/Add.3 (2002); and Volume IV
FCCC/CP/2001/13/Add.4 (2002).
9
FCCC, supra note 3, art. 3,; the climate change regime is widely considered to be the “clearest attempt to transform, activate
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Christopher Joyner, in Christopher C. Joyner, Transcript of Panel Discussion on “Common but Differentiated Responsibility”,
96 AM. SOC’Y INT’L L. PROC. 358 (2002); Committee member Bodansky expressed a preference, given the language of FCCC
art. 3, for the phrase “respective capabilities” to be included in every usage of the phrase “common but differentiated
responsibility”.
10
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Preamble, and arts. 3 (4) and 4(1).
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FCCC, supra note 3, art. 4(1).
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FCCC, supra note 3, art. 4(1) (a).
13
FCCC, supra note 3, art. 4(1) (b).
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FCCC, supra note 3, art. 4(2) (f).
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FCCC, supra note 3, art. 4(2) (a) and (b).
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FCCC, supra note 3, art. Article 4(2) (b).
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See LAWRENCE SUSSKIND, ENVIRONMENTAL DIPLOMACY 34 (1994).
18
Decision 1/CP.1, The Berlin Mandate: Review of Adequacy of Articles 4, paragraph 2, sub-paragraph (a) and (b), of the
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Parties on its first session held at Berlin from 28 March to 7 April 1995, Addendum, Part two: Action taken by the Conference
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not introduce any new commitments for non-Annex I Parties.20 The Berlin Mandate reaffirmed the CBDRRC
principle and in keeping with the FCCC division of responsibilities between developed and developing countries,
focused on mitigation activities and thereby primarily on commitments of developed countries. An Ad Hoc
Working Group was set up to advance the ambition of the Berlin Mandate and as a result of its deliberations the
draft negotiating text of the Kyoto Protocol emerged and was adopted at Kyoto in December 1997.21 The Kyoto
Protocol requires certain developed country Parties listed in Annex I to the FCCC to reduce their overall
emissions of a basket of greenhouse gases by at least 5% below 1990 levels in the commitment period of
2008-2012.22 It provides Parties with three mechanisms- Joint Implementation,23 the Clean Development
Mechanism,24 and Emissions Trading25 -to provide flexibility in meeting their targets. In the years following
Kyoto, Parties negotiated to arrive at operating rules for the mechanisms and, accounting procedures for
emissions reduction credits. They established a compliance system and set out the consequences for
non-compliance. And, they created frameworks for capacity building and technology transfer to developing
countries and in some cases economies in transition.26
The Kyoto Protocol came into force on 16 February 2005, and at the first Meeting of Parties to the Kyoto
Protocol and the eleventh Conference of Parties, in December 2005, discussions commenced on how the climate
change regime might be structured after 2012. Two separate processes were initiated: an Ad Hoc open-ended
Working Group to consider further commitments for developed countries beyond 2012 under the Kyoto Protocol
(AWG-KP)27 and a “[D]ialogue on long-term cooperative action” under the FCCC.28 The Dialogue, which
stressed development and poverty eradication as well as the role of technology, covered actions by all parties but
was neither binding nor authorized to open negotiations leading to new commitments.29 The Dialogue
nevertheless led to the Bali Action Plan on 15 December 2007.30 The Bali Action Plan launched a process to
advance the climate change regime at the fifteenth COP (COP-15) in 2009 at Copenhagen.31 COP-15 attracted
125 heads of State and government, the largest such gathering in the history of the United Nations, and nearly
40,000 participants. No collective challenge facing humanity has ever before attracted such attention,
participation and political capital, yet the international community could not resolve its differences and arrive at
a legally binding agreement to advance the climate change regime. The Copenhagen conference resulted in
decisions to continue negotiations under the FCCC32 and Kyoto Protocol,33 in addition to the controversial
20
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2010) at 3.
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Copenhagen Accord,34 a political agreement of uncertain legal status, reached among a subset of the Parties to
the FCCC and Kyoto Protocol. The significance of the Accord in the climate negotiations is subject to
considerable debate in the wake of the COP’s decision to “take[s] note” of rather than adopt the Copenhagen
Accord. Considerable challenges line the road ahead. And, the international community is currently engaged in
seeking to address these through the FCCC and parallel international negotiating processes. The methodology
and scope of the Committee’s work must of necessity be determined by the needs of the international legal
regime.
III

Proposed Methodology of Work

In order to reach a meaningful, rigorous and evidence-based outcome the Committee’s work must be guided by
certain methodological impulses. First, while climate often inspires impassioned policy debates, the ILA
Committee as an academic body composed of legal experts should focus on the examination and formulation of
the relevant “legal principles” rather than the development of policy proposals. Further, although
interdisciplinary approaches are important, and have their place, the Committee should play to its strengths and
focus on jurisprudential rather than inter-disciplinary analysis.
Second, it is critical to distinguish arguments based on lex lata (law as it is) from those based on lex ferenda (law
as it ought to be). In the field of international environmental law in general and of climate change law in
particular, lex ferenda proposals and preferences are smuggled into the process of “interpretation” of lex lata,
which should be avoided. Although the Committee will likely make lex ferenda proposals at the end of its work,
these should be designed only after a careful assessment of the function of lex lata.
Third, it is important that the legal principles on climate change are considered within the framework of general
international law. This implies that the work of the Committee should resist the tendency toward
“fragmentation” in international legal studies caused by dominant “single-issue” approaches. Further, the legal
principles on climate change should, as far as possible, be considered in relation to doctrines and jurisprudence
of general international law. It also implies that the work of the Committee should extend to applying principles
of general international law to various aspects of climate change. For instance, the Committee would consider
customary norms such as the no harm rule, and the way in which the law of State responsibility applies to the
harm caused by climate change.
Based on these considerations, the Committee should adopt a cautious approach to elaborating “legal principles”
on climate change. First it should seek to clarify the meaning and function of the existing legal principles in their
interpretation and application de lege lata. Next, should the existing law be found lacking, it could offer a
re-interpretation of the existing principles or legal concepts. Finally, it may, after careful analysis of the
possibilities and boundaries of existing principles, make de lege ferenda proposals on the progressive
development of new legal principles.
IV. Approaches to Defining the Scope of the Committee’s Work
Members of the Committee have identified two possible approaches to defining the scope of the Committee’s
work, one being the Socratic method, the other a thematic approach.
Some Committee members prefer to adopt the Socratic method to address a limited set of questions, in
responding to which the Committee would engage with the full gamut of climate change law, but in a directed
fashion that builds on and extends existing legal scholarship in the area. Questions identified by Committee
members who favour this approach are as follows:35
•
Is there an existing or emerging duty for industrialized countries – within and independent of treaties to reduce GHG (and possibly other) emissions, and if so to what extent? In responding to this the precautionary
principle/approach, the polluter pays principle, notions of sustainable use, and inter-generational equity could be
discussed.

Parties serving as the meeting of the Parties to the Kyoto Protocol at its fifth session, FCCC/KP/CMP/2009/21/Add.1 (Mar. 30,
2010) at 3.
34
Decision 2/CP.15 Copenhagen Accord in Report of the Conference of Parties on its fifteenth session held in Copenhagen
from 7 to 19 December 2009, Addendum, Part Two: Action taken by the Conference of the Parties at its fifteenth session
FCCC/CP/2009/11/Add.1 (Mar. 30, 2010) at 4 [hereinafter The Copenhagen Accord].
35
Drawn from comments by Committee members Hohmann and Boyle.

•
Is there an existing or emerging duty for major developing countries – within and independent of
treaties – to reduce GHG (and possibly other) emissions, and if so to what extent? In responding to this the
precautionary principle/approach, the polluter pays principle, notions of sustainable use, and inter-generational
equity on one hand and on common but differentiated responsibilities and equity (including inégalité
compensatrice) on the other hand, could be discussed. Definitions and categorization of “major developing
countries” would also need to be discussed.
•
Do these duties, should they exist, extend to low lying developing countries (LLDCs) and most affected
countries as well? If yes, under what conditions? Are such reduction duties dependent on transfers of technology
and provision of financial assistance? If yes, are industrialized countries major developing countries under a
legal duty to transfer technology or provide funds for the benefit of LLDCs and most affected nations? If yes,
under what terms/conditions? If not, why not?
•
In addition to mitigation duties, are there any cooperation duties between States? For instance in
relation to adaptation or climate disaster relief and assistance?
•
If these duties exist, what legal consequences flow from their non-performance? Can LLDCs and most
affected nations – or entities on their behalf - claim liability for damages? What mechanisms exist and can be
viably developed for enforcement? Which dispute settlement fora are available for this purpose? Can the most
efficient forum be chosen (e. g. arguably the WTO dispute settlement fora), even if only some, not all, of these
countries are WTO Members?36
•

How does the climate change regime interact with other regimes of international law such as trade law?

•
How do efforts by transnational coalitions of sub-national actors interact with the climate change
regime?
•
How does the climate change regime interact substantively and procedurally with, among others, the
United Nations Convention on the Law of the Sea, 1982,37 the Convention of Biological Diversity, 1992, the
Convention on the Conservation of Migratory Species of Wild Animals, 197938 and with human rights law?
•
What role should environmental impact assessment play in the climate change context and how can it
be developed to help address climate change?
Other Committee members appeared to prefer a thematic rather than a Socratic approach, albeit with differences
among them on the precise themes to be covered. In the thematic approach proposed by the Japan Branch, the
Committee would first review key principles and legal concepts relevant to climate change with a view to
analysing their current legal status, functions, possibilities and limits within the existing climate change regime
and to set the stage for their possible incorporation, with necessary elaboration and/or modification, into the
“Legal Principles.” Second, the Committee would examine the relationship of the climate change regime with
general international law and other fields of international law with a view to evaluating the current (and future)
climate change regime and its operation within a broader context, in particular within the framework of general
international law. As a result of such an examination, the Committee may be better able to extrapolate and
construct general legal principles applicable to the issue of climate change. Finally, once the post-2012 legal
framework has been negotiated, the Committee would analyse the relationship of a post-2012 legal framework
with the current regime and with general international law. It is advisable to wait until the contours of the
post-2012 legal framework have been put in place, as the international climate negotiations are plagued by
considerable uncertainty at this juncture; uncertainty that the Copenhagen Accord, 2009, given its tortured
birthing process and questionable legal status, did little to diminish and much to enhance. Under the
circumstances, speculative enquiries relating to the nature of the possible outcome and the shape of the
post-2012 regime may prove irrelevant shortly after an outcome is reached, and will contribute little to the
literature in the long-term.
This initial scoping paper proceeds on the basis of the thematic rather than Socratic method. This is not intended
to prejudge the approach the Committee eventually chooses to adopt in defining its work, but merely to explore
the principles and legal concepts that are likely to be engaged in both methods.

36

There is divergence among Committee members on whether the WTO, however efficient, is an appropriate or legitimate
forum. Comment from Committee member Burns.
37
Comment by Committee member Boyle.
38
Id.

1. Role of Principles in International Environmental Law and the Climate Change Regime
There is a divergence of views among international legal scholars on the definition of “principles,” the existence
of particular principles, their nature and status, the functions they perform, and their analytic utility. Indeed, it
has been said that the state of scholarly opinion on principles, rules, norms and duties in environmental law
reflects “utter confusion” in determining the “status, role and effects of these principles, rules, etc.39 Some
Committee members were of the view that as a starting point the Committee should engage – albeit without
resurrecting tired and well documented debates - in a substantive discussion on the term “principle” and its
nature and functions in international environmental law, and in the climate change regime in particular. One
Committee member, however, was of the view that such a substantive discussion was unnecessary, especially in
the context of FCCC Article 3. He noted that in a practical way, legal principles or "operative legal principles" as
he characterizes them, can be understood as "ways and means" to achieve the objective of the treaty.40 Another
Committee member suggested prefacing the discussion of principles with a discussion on the characteristics of
law.41
(i) Definition and Functions
Although, the term “principle” appears to signify a high level of legal authority, principles are of various kinds,
from the merely aspirational to the legally binding. At its most basic “when we say that a particular principle is a
principle of law we mean that the principle is one which officials must take into account if it is relevant as a
consideration.”42 While a principle may sway decision-makers in a particular direction it does not necessitate a
predetermined action. In this sense it is open-ended.43 Depending on a series of factors a principle of law could be
given more or less weight under particular circumstances.
The notion of “principle” arguably denotes the character or “texture” of a norm, rather than its formal legal
status.44 Like legal rules, principles have legal significance. Unlike binding rules, they do not require particular
outcomes or “entail responsibility for breach if not complied with.”45 But they do provide reasons or
considerations that decision-makers must take into account. Principles can “set limits, or provide guidance, or
determine how conflicts between other rules and principles will be resolved.”46 To have this effect, principles
need not have the status of customary international law, nor do they need to be incorporated into treaties to be
relevant to their interpretation or application. This point was made by the International Court of Justice (ICJ) in
the Gabcikovo-Nagymaros case, where it observed that “…. new norms and standards have been developed, set
forth in a great number of instruments during the last two decades. Such new norms have to be taken into
consideration and such standards given proper weight…”47
When a treaty does articulate particular principles, as the FCCC does in its preamble and in Article 3, they
provide “authoritative guidance” for its interpretation, application or implementation.48 They entail “at least an
element of good faith commitment, an expectation that they will be adhered to if possible.”49 Arguably,
principles that are enshrined in the body of a treaty operate differently from both preambles and commitments:
“unlike preambular paragraphs, [such] principles embody legal standards, but the standards they contain are
more general than commitments and do not specify particular actions.”50 The upshot is that, “[a]t the very least,
Article 3 is relevant to interpretation and implementation of the Convention as well as creating expectations
39

Cf. Ulrich Beyerlin, Different Types of Norms in International Environmental Law: Policies, Principles, and Rules, in THE
OXFORD HANDBOOK OF INTERNATIONAL ENVIRONMENTAL LAW 425 (Daniel Bodansky et al eds., 2007); drawn from comments
by Committee member Strydom.
40
Comments by Committee member Canal-Forgues.
41
Comments from Committee member Hohmann. He defines “law” as covering all written or oral rules which (1) are able to
influence the behaviour of persons/states and (2) which reflect formal law in such a way that a court can base its decision on it.
See HARALD HOHMANN, PRECAUTIONARY LEGAL DUTIES AND THE PRINCIPLES OF MODERN INTERNATIONAL ENVIRONMENTAL
LAW 177 (1994).
42
See, Ronald Dworkin, Taking Rights Seriously 24-7 (1977).
43
See, Daniel Bodansky, The United Nations Framework Convention on Climate Change: A Commentary, 18 Y. J. INT’L L.
451, 501-2 (1993).
44
Following paragraphs drawn from comments provided by Committee member Brunnée.
45
A. E. Boyle, Some Reflections on the Relationship of Treaties and Soft Law, 48 INT’L & COMP. L. QTRL’Y. 901, 908 (1999).
46
Id at 907.
47
Gabcikovo – Nagymaros, supra note 10, ¶ 140 (discussing the concept of sustainable development).
48
PATRICIA BIRNIE, ALAN BOYLE AND CATHERINE REDGWELL, INTERNATIONAL LAW & THE ENVIRONMENT 34 (3rd ed., 2009).
49
Id.
50
See, supra note 43 at 501.

concerning matters which must be taken into account in good faith in the negotiation of further instruments.”51
This result flows in part from the Vienna Convention on the Law of Treaties (VCLT), which confirms the duty to
perform a treaty in good faith (Article 26) and requires that treaties be interpreted in good faith (Article 31(1)).52
It is worth noting however that albeit titled “principles” some consider FCCC Article 3 to contain an assortment
of duties, objectives, conditions and measures.53
In a framework treaty such as the FCCC, principles provide parameters both for the interpretation of the treaty
and for further negotiations by the parties on new commitments.54 This view is confirmed in FCCC Article 2,
which states that it is the “ultimate objective” of the “Convention and any related legal instrument” to achieve,
“in accordance with the relevant provisions of the Convention”, the stabilization of greenhouse gas
concentrations in the atmosphere at a level that prevents dangerous climate change.55 This view is also reflected
in, as well as further reinforced by, the repeated references to FCCC principles in the decisions and instruments
adopted to develop the climate change regime. The Berlin Mandate specified that the negotiation of what became
the Kyoto Protocol was to be guided by “[t]he provisions of the Convention, including Article 3, in particular the
principles in Article 3.1.”56 The preamble to the Kyoto Protocol itself states that the parties were “guided by
Article 3 of the Convention.”57 Kyoto Article 10 reaffirms and builds on all parties’ existing commitments under
FCCC Article 4(1), “taking into account their common but differentiated responsibilities.” Finally, the 2007 Bali
Action Plan that has framed the negotiations for a post-2012 climate change regime, requires that any “shared
vision” for approaches to long-term cooperative action proceed “on the basis of equity and in accordance with
the provisions and principles of the Convention, in particular the principle of common but differentiated
responsibilities and respective capabilities, taking into account social and economic conditions and other relevant
factors.”58
(ii) Issues for the Committee to Consider
•
Nature of principles of international environmental law and the relationship of principles to other
concepts such as "obligations," "rules," "standards," and "breach." Do they imply the existence of obligations?
Can a state "breach" a principle?59
•
Role of principles in the international environmental process. To what degree do they guide the
behaviour of States? Are they important primarily in the context of dispute settlement? Do they in some cases
provide a rule of decision or do they serve a primarily interpretive function? Or is their primary function to
help guide the subsequent development of international environmental law through either treaty-making or
customary international law?60
•
Nature, role, functions, and limits of principles in the climate change regime.
2.

Review of Principles and Key Legal Concepts in the Climate Change Regime

FCCC Article 3, entitled “principles,” lists several principles and/or key legal concepts that are intended to guide
Parties “in their actions to achieve the objective of the Convention and to implement its provisions.” These
principles and key legal concepts, characterized as “guiding principles” by commentators offer a logical starting
point for the deliberation of the Committee.
Before reviewing these principles and/or key legal concepts, it is worth highlighting a few observations that were
offered by Committee members in relation to the selection and treatment of principles and key legal concepts in
the Report. One Committee member noted that albeit entitled “Principles” Article 3 in fact arguably contains an
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assortment of “duties, objectives, conditions and measures.61 The work of the Committee could in part be
devoted to determining the precise character of and nomenclature to be assigned to particular provisions.
A few Committee members have indicated that as the principle of CBDRRC is an application of the principle of
equity, they would favour integrating the discussion on these two principles.62 Although the principles of
CBDRRC and equity are treated separately for the purposes of this initial report, the discussion can be integrated
at a later stage should the Committee so decide. A few Committee members have also noted that nothing can
usefully be said about principles such as sustainable development and precaution, since there is an ILA report on
the former, and the latter has been extensively analyzed in the scholarly literature.63 These principles as they
relate to the climate change regime have been considered in brief in this version of the report, but they can be
deleted in a later version, should the Committee concur in this assessment.
(i) Common but Differentiated Responsibilities and Respective Capabilities
The first and arguably foremost principle in the climate change regime is the principle of common but
differentiated responsibilities and respective capabilities (CBDRRC).64 There were differing views among
Committee members on the emphasis the Committee should place on this principle in its work. Some Committee
members are of the view that this principle is central to the interpretation, implementation, and further
development of the climate change regime and as such the Committee should attempt to ascertain which aspects
of the principle are generally agreed, which aspects remain contested, and in what respects its meaning may be
shifting.65 In so doing some suggest that the north-south dynamics – the chasm between developing and
developed States - that shapes the divergences in interpretation and application of this principle must be borne in
mind.66 One Committee member, however, suggests that after Copenhagen, the principle of common but
differentiated responsibilities is arguably “not viable”.67 Another notes that the emphasis should be placed
primarily on the "common responsibilities" part of the principle, which in his view is “core and realistic” while
the "but differentiated responsibilities" part is more limited in scope as well as controversial.68
(a) Definition and Core Content
Although the CBDRRC principle is referred to in numerous international documents,69 it is only in two of these
that it is defined and explained – the Rio Declaration and the FCCC. Rio Principle 7 by its terms is clear in
assigning a leadership role to industrial countries based on their enhanced contribution to environmental
degradation. Rio Principle 7 reads,
States shall cooperate in a spirit of global partnership to conserve, protect and restore the health and integrity of
the Earth'
s ecosystem. In view of the different contributions to global environmental degradation, States have
61
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common but differentiated responsibilities. The developed countries acknowledge the responsibility that they
bear in the international pursuit of sustainable development in view of the pressures their societies place on the
global environment and of the technologies and financial resources they command.70
The terms of FCCC Article 3 are, however, less clear. FCCC Article 3 reads,
The parties should protect the climate system for the benefit of present and future generations of human kind on the
basis of equity and in accordance with their common but differentiated responsibilities and respective capabilities.
Accordingly, the developed country parties should take the lead in combating climate change and the adverse
effects thereof.71
FCCC Article 3, unlike Rio Principle 7, contains no reference to the enhanced contributions of industrial
countries to global environmental degradation, and it places both common but differentiated responsibilities and
respective capabilities on the same plane.
The CBDRRC principle brings together several strands of thought. First, it establishes unequivocally the
common responsibility of States for the protection of the global environment. Next, it takes into account the
contributions of States to environmental degradation as well as their respective capacities in determining their
levels of responsibility under the regime. In doing so it recognizes broad distinctions between States, whether on
the basis of economic development or consumption levels.
The use of the word “responsibilities” in the CBDRRC principle does not indicate the legal consequences that
flow from an internationally wrongful act. Instead, “responsibilities” in the CBDRRC principle can be
understood to signify: a “duty” (“devoir” in French) which may be construed as a moral or a legal requirement; a
legally binding “obligation;” or a principle to guide the articulation of specific rules in a given regime. As one
Committee member notes, the meaning of “responsibilities” in CBDRRC needs to be further illustrated and
explored.72
(b) Normative Status / Legal Significance
The CBDRRC principle has come to play a pivotal role in international environmental law as it relates to global
concerns.73 Indeed, the adoption of the Rio Declaration by the UN General Assembly and the fact that the FCCC
has been ratified by all States, point to the universal acceptance of the principle.74
Yet, the core content of the CBDRRC principle, as well as the nature of the obligation it entails, is deeply
contested. Both at the negotiations, and in the scholarly literature, there are at least two incompatible views on its
content. One, that the CBDRRC principle “is based on the differences that exist with regard to the level of
economic development.”75 Alternatively, the CBDRRC principle is based on “differing contributions to global
environmental degradation and not in different levels of development.”76 There is, in addition, a fundamental
disagreement as to the nature of the obligation it entails. While some argue that it is obligatory others contend
that it can be nothing but discretionary. The disagreements over this principle’s content and the nature of the
obligation it entails have spawned debates over the legal status of this principle. The clear weight of opinion,
given these divergences, is that CBDRRC has not acquired the status of customary international law.77
This is not to suggest, however, that it does not have considerable legal gravitas. The CBDRRC principle is
70
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referred to in the Rio Declaration, the FCCC,78 numerous FCCC COP decisions,79 and the Johannesburg Plan of
Implementation, 2002.80 In addition differential treatment which is the application of CBDRRC is evident in its
varying forms in most international environmental agreements, and differential treatment with respect to
implementation and assistance are integral to the Vienna Convention, Montreal Protocol, Convention on
Biological Diversity, FCCC and Convention to Combat Desertification, five environmental treaties with
near-universal participation. It could be argued that the CBDRRC principle, repeatedly endorsed in international
fora and seen in practice in five treaties with over 95% participation, is the bedrock of the burden sharing
arrangements crafted in the new generation of environmental treaties.
In the climate change regime, despite the legal wrangling, CBDRRC is the overarching principle guiding the
future development of the regime. It is found in two operational, rather than preambular paragraphs of the FCCC,
a binding treaty with near universal participation and reiterated in the preamble of the Kyoto Protocol. It is also
frequently referred to in FCCC COP decisions and Ministerial Declarations. Even though this principle does not
assume the character of a legal obligation in itself, it is a fundamental part of the conceptual apparatus of the
climate change regime such that it forms the basis for the interpretation of existing obligations and the
elaboration of future international legal obligations within the regime in question.81 Indeed, it is arguable that
any future legal regime must be consistent with the CBDRRC principle in order to meet the requirements of the
Convention, as well as the duties to perform and interpret a treaty in good faith.82
(c) Application of CBDRRC in the Climate Change Regime
The central question, therefore, is what are the elements of the principle for the purposes of the FCCC and how
might these be applied. The answer to this question depends primarily on the articulation of the CBDRRC
principle in the FCCC, as well as on the subsequent practice of the parties as reflected in the Berlin Mandate, the
Kyoto Protocol, and the Bali Action Plan, as well as in statements made by individual parties. To the extent that
ambiguities remain, recourse may also be found in articulations of the principle outside of the FCCC, as well as
its implementation in other multilateral environmental agreements (MEAs).83
A closer look at the FCCC, related sources, and relevant practice suggests that some elements of CBDRRC are
generally agreed upon, while others are subject to debate.84 Arguably, there is consensus that the protection of
the climate system is a common responsibility of all parties to the FCCC, developed and developing.85 This
common responsibility could be said to flow from the common concern occasioned by climate change and its
adverse effects.86 Based on the wording in the Convention, the common responsibility of all parties is to
cooperate in developing the climate change regime (preamble), and to work to achieve the objective of the
Convention by taking steps to protect the climate system for present and future generations (FCCC Article 3 (1)).
There is also agreement that the parties’ resultant responsibilities are differentiated (FCCC preamble, Article 3
(1) and Article 4).87 Notably, there is consensus that the responsibilities of developed and developing countries
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under the climate change regime are subject to differentiation. This approach is consonant with Principle 7 of the
Rio Declaration and with the practice under other MEAs. It is also reflected in the distinction between developed
and developing country commitments set out in FCCC Article 4, as well as in the Berlin Mandate, Kyoto
Protocol, and Bali Action Plan. The Copenhagen Accord, dubious as its legal status might be, represents an “on
the ground emerging commitment,”88 and it recognize the distinction between “targets” and actions for
developed and developing countries respectively.89 It also seems to be beyond question that industrialized
countries should lead in climate action.90
Much less common ground exists with the respect to the criteria for differentiation. There appears to be
agreement that capacity differentials, especially between developing and industrialized States, are relevant in this
context.91 Stark disagreements remain on whether or not historical and per capita emissions are appropriate
criteria for differentiation. Another highly contested concept is the temporal element, i.e. when should major
emitters have “known” that their emissions were causing harm, and is this relevant to determining current and
future responsibility and obligations?92 Similarly, it remains controversial whether and how commitments of
developed countries to provide financial and technical assistance to developing countries relate to CBDRRC.
For developing countries, this commitment follows from developed countries’ responsibilities under the
CBDRRC principle, and is reinforced by the linkages between commitments set out in FCCC Article 4(7). In
turn, developed countries have consistently resisted an explicit connection between CBDRRC and assistance
duties.
Little common ground exists also with respect to the need and criteria for graduating from differentiation.
Differentiation exists where relevant differences exist. It follows logically that when the relevant differences
vanish, differentiation should cease, or at least that the lack of differences should be taken into account in
fashioning future obligations under the regime. Since differential treatment is a reflection of differences, if
differential treatment persists after the differences have ceased to exist, differentiation perpetuates rather than
addresses inequality. This suggests that differential treatment should be subject to review and therefore
time-bound.93 However, there is considerable resistance to this idea in the negotiations.
Some read the developments in the last two years of negotiations pursuant to the Bali Action Plan, as well as the
Copenhagen Accord, as demonstrating a steadily growing support for the proposition that there should be
differentiation amongst developing countries as well. Clearly, this point remains highly contentious and
staunchly resisted by some key States.94 Yet, a growing number of developed and developing countries do
suggest that differences amongst developing countries are relevant. The Copenhagen Accord, arguably, reflects
such movement on differentiation.95 Within the group of “non-Annex I parties,” the Accord singles out least
developed countries and developing nations that are especially vulnerable to climate change. Notably, whereas
non-Annex I states “will implement” mitigation actions, least developed and small island developing countries
“may undertake actions voluntarily and on the basis of support.”96 The Accord also identifies “the most

88

Comment by Committee member Burns.
The Copenhagen Accord, supra note 34, ¶¶ 4, 5.
90
See Fulfilment of the Bali Action Plan and components of the agreed outcome – Note by the Chair, AWGLCA, 5th Sess.,
FCCC/AWGLCA/2009/4 (Part II) (Mar. 18, 2009), ¶ 30.
91
Committee member Strydom notes that CBDRRC provides the factors/circumstances which must be taken into account in
determining the rationale for the differential treatment offered to developed and developing states with regard to their
respective contributions towards achieving the “ultimate” objective of the FCCC. The justification must be based on factors
and/or circumstances that are rationally connected to the achievement of the objective specified in Article 2. He suggests for
this purpose, and to minimize ambiguity, that a future treaty arrangement will have to spell out, in a form that will allow for a
change in circumstances, the factors and/or circumstances that must be taken into account.
92
Comment by Committee member Burns.
93
See supra note 81; see also Comments by Committee member Halvorssen.
94
See, e.g. Paper No. 5: China – China’s Views on Enabling the Full, Effective and Sustained Implementation of the
Convention through Long-Term Cooperative Action Now, Up To and Beyond 2012, in Ideas and proposals on the Elements
contained in paragraph 1 of the Bali Action Plan. Submissions from Parties., AWGLCA, 4th Sess.,
FCCC/AWGLCA/2008/MISC.5 (27 October 2008), at 34 (arguing that the “principle of “common but differentiated
responsibilities” between developed and developing countries is the keystone of the Convention …. Any further
sub-categorization of developing countries runs against the Convention...”).
95
Paragraph drawn from Comments by Committee member Brunnée; See also Daniel Bodansky, The Copenhagen
Conference: A Post-Mortem, 104(2) AM. J. INT’L L. (forthcoming 2010) for a similar view.
96
The Copenhagen Accord, supra note 34, ¶ 5.
89

vulnerable developing countries, such as the least developed countries, small island developing States and
Africa” as priority recipients of adaptation funding.97
It is worth noting, however, that the provisions of the Accord “do not have any legal standing within the
UNFCCC process.”98 Some differentiation between developing countries is recognized in the FCCC itself, and,
even if further distinctions amongst non-Annex I countries were intended to be operationalized in the Accord, the
conditions accompanying Parties’ targets or actions in the Appendix to the Copenhagen Accord – with
developing countries seeking to make their actions “voluntary” and conditioned on provision of support – have
unravelled any such advances achieved in the Accord.99
(d) Issues for the Committee to Consider
•
Rationale underlying the principle of CBDRRC: To what extent does “equity” inform the rationale for
CBDRRC, and what consequences, if any, flow from the relationship between equity and CBDRRC?
•
Core elements of the CBDRRC principle in the FCCC regime: What does the use of the term
responsibility in CBDRRC imply? What is it that lies in the realm of “common” responsibility and what is it that
lies in the realm of “differentiated” responsibility?
•
CBDRRC and Differential Treatment: What does the CBDRRC principle permit/require? If
differentiation, between who, to what extent and for how long?
o
Does it require/permit differential treatment in the central obligations of a treaty?
o
Does it require/permit differentiation between and within the current categories of Parties
under the climate treaties?
o
If it does require/permit such differentiation, what criteria (if it provides any guidance at all)
does the CBDRRC principle countenance for differentiation?
o
If it does require/permits differentiation of different kinds between different groups of Parties
for how long does it do so? How, if at all, should different categories of Parties be defined and categorized (for
instance, developing countries, for which no clear accepted definition exists)? What criteria should guide
graduation from one category of Parties to another? What sort of mechanism, if any, should be created to
implement such graduation?
o
How does its application vary in the mitigation versus adaptation contexts?
•
Divergent interpretations and applications of the CBDRRC principle: What are the underlying premises
guiding different interpretations and applications? What ends do different interpretations and applications serve?
•
Value and Significance of the CBDRRC principle: What value can be ascribed to the CBDRRC
principle given the divergent interpretation/applications it lends itself to?
o
Does it have functional/operational significance?
o
Does it have rhetorical power?
o
Does it have instrumental value?
o
Does it have all? Or none? Or some other significance or influence?
•
Evolution of the CBDRRC principle: How, if at all, has the CBDRRC principle evolved? And, what use
might the principle be put to in the structuring of the future climate change regime? What role does the
CBDRRC principle play in the ongoing negotiations for a future climate change regime?
o
Is it merely an instrumental device in the hands of different Parties?
o
Does it have the ability to dictate or augur certain outcomes?
o
If it does not, is it merely a device that Parties use to stamp particular preferred ends with the
aura of legitimacy and/or equity?
o
If yes, how, if at all necessary, can the CBDRRC principle be reclaimed?
•
Limits to the CBDRRC principle: What, if any, are the limits to the CBDRRC principle? And, how
might they be applied? Which of the substantive areas in which differentiation has been advocated is most in
keeping with the CBDRRC principle and which among them strains its limits?
97
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o
o
o
commitments?
o
o

The legal character of the obligations undertaken by different countries or groups of countries?
The content and/or stringency of the commitments or actions?
The time frames within which different countries are expected to undertake certain
The provision of financial and technological assistance?
All? Others?

•
Legal Status: Does the CBDRRC principle and the use that it has been put to in the climate change
regime provide clarity on the core content of the principle? Does it help flesh out the principle? If yes, does this
clarity and detail have an impact on the legal status of the principle?
•
To what extent should developments of the concept of CBDRRC in other fields of international law be
referred to in formulating the rules for climate change?
•
What is the relationship between the concept of CBDRRC and other principles and concepts in
international environmental law such as intra-generational equity, polluter-pays principle and sustainable
development?
(ii) Equity
The CBDRRC principle is complemented in the FCCC by the notion of “equity.” Although the notion of equity
has considerable provenance in general international law100 it is unclear to what extent the notions of equity so
developed apply, except in the most general way, in the climate change regime. It is clear however that equity
and fairness concerns are central to the global environmental debate. And, that albeit not articulated in these
terms, common but differentiated responsibilities may be sourced, however conditionally and tenuously, to
several equitable notions including notions such as “equality for equals,” “inter-generational equity,” and
“intra-generational equity.” Some Committee members are of the view that the discussion on equity should be
integrated with the discussion on the CBDRRC principle,101 a view bolstered by the structure and language of
FCCC Article 3 (1) that places equity alongside CBDRRC.
(a) Core Content, Nature, Dimensions and Functions
There are three types of equity recognized in the scholarly literature and in ICJ jurisprudence: equity infra legem
(equity within the law), equity praeter legem (equity outside the law, but as a gap-filler) and equity contra legem
(equity contrary to the law).102
There are two meanings ascribed to equity in international environmental law - the equitable utilisation of
natural resources, and equitable cost-sharing in managing environmental concerns, in particular in dealing with
damage or risk.103 An example of the former lies in the field of non-navigational uses of international
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watercourses, where it is considered a fundamental legal principle.104 Another example lies in the Convention on
Biological Diversity which lists “the fair and equitable sharing of the benefits arising out of the utilization of
genetic resources” as one of its objectives.105 Equitable cost-sharing in managing environmental concerns
appears in the climate change regime’s CBDRRC principle. The ILC Draft Articles on Prevention of
Transboundary Harm from Hazardous Activities incorporates both meanings: the articles require the parties
concerned to “seek solutions based on an equitable balance of interests” taking into account “all relevant factors
and circumstances” (Article 9), including certain factors indicated by Article 10, in handling risks of
transboundary harm.106
There are two dimensions to equity - procedural and substantive, both of which are relevant to international
environmental law.107 In its procedural dimension, equity requires all relevant factors and circumstances to be
taken into account in achieving a desired equitable result. It provides the rationale for procedural requirements
such as notification, information and consultations between parties relating to matters of conflicting interest
where there are no applicable rules or where existing applicable rules are not sufficiently clear. Equity praeter
legem is of particular relevance here. What is a desired equitable result is, however, determined on a
case-by-case basis. Therefore, there is usually a lack of predictability in the application of equity as a gap-filler.
Moreover, the outcome as a result of the application is not necessarily favourable for environmental protection.
In order to make it so, tools such as environmental impact assessments can be deployed.108 Such tools have
been utilized in recent treaties including the UN Watercourses Convention and the UNECE Helsinki Convention.
The substantive dimension of equity is less evolved than the procedural. There is little consensus on the
substantive content of equity in international law. It is generally understood that the substance of equity depends
on the particular context in which it is sought to be applied.
In the recent past, two new conceptions of equity have been advocated in the field of international environmental
law - “inter-generational equity” and “intra-generational equity.”109 These notions are different in character from
the notion of equity thus far discussed in the following ways. First, these notions contain substantive content and
direction - in that their application in particular situations directs and frames outcomes. Second, their conceptual
framework tests the boundaries of existing international law in several respects, as for instance with respect to
time-frame, sovereign equality among States, etc., without sufficient theoretical explanation. Third, their legal
implications are not clear. In particular, it is unclear how these concepts are to be applied in particular contexts
and what the legal consequences of such an application would be.110
Where there are no applicable rules or where existing applicable rules are not sufficiently clear, equity performs
the following functions. First, equity allows a judge or decision-maker to consider the relevant extra-legal factors
and circumstances thereby leading to a just and fair outcome acceptable to the parties.111 Second, equity permits
the use of procedural devices that allow environmental factors to be taken into account thereby leading to
environmentally beneficial outcomes.112 Finally, equity prompts the elaboration of a specific rule applicable to
the subject matter where there is a wealth of precedents. This function is strengthened where a court is involved
in the application of equity. Thus, equity praeter legem has considerable significance in international
environmental law.
In contrast to the functions that traditional conceptions of equity perform, the new conceptions of equity “inter-generational equity” and “intra-generational equity” - may be pressed into service in the process of
rule-making or to justify the adoption of certain measures, rather than in the context of resolving disputes. These
notions are studied in further detail in the context of the climate change regime.
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(b) Normative Status/Legal Significance
The normative status and legal significance of the notion of equity depends on which of the notions and
dimensions of equity – traditional or new – is under consideration. There are, however, some concerns that
resonate through all these notions and dimensions. First, there is no common understanding or definition of
equity as a legal concept. While the procedural dimension of equity has been fleshed out to some extent, the core
content and functions of the substantive dimension of equity, and of the new notions of equity which are
substantive in character, remain fuzzy. Second, given the conceptual fuzziness in the notion of equity, there is
little predictability in the manner of its application or the outcome thereof. This weakness equity shares with
other principles discussed in this paper including CBDRRC, precaution and sustainable development.113 The
notion of equity, therefore, given the conceptual fuzziness in its content and unpredictability in its application,
has considerable normative value but is arguably of limited legal significance. It may be used to sway opinion in
one direction rather than another, but its ability either to catalyze particular outcomes or to direct and compel
State behaviour is limited.
(c) Application of Equity in the Climate Change Regime
FCCC Article 3 (1) identifies equity as one of the bases, in addition to CBDRRC, for sharing the burden of
protecting the climate system. The negotiating history to this provision reveals that States had differing views on
whether the concept includes only “intragenerational” equity or “intergenerational” equity.114 The provision by
itself does not define the notion of equity, either generally or in its application in the climate change context. The
language (“accordingly”) however suggests that an application of the notion of equity would demand that
developed countries take the lead in combating climate change and the adverse effects thereof.
The notion of equity is frequently invoked by Parties to the FCCC in their submissions, and it features in several
COP decisions, as for instance in the Berlin Mandate that launched the process that led to the Kyoto Protocol.115
It is also referred to in the Copenhagen Accord, 2009, where those who associate with the Accord, agree “on the
basis of equity and in the context of sustainable development” to enhance long-term cooperative action to combat
climate change.116 In the FCCC process although equity is frequently invoked as the appropriate basis for burden
sharing,117 its constituent elements and the mechanics of application are rarely articulated.
There are several ways in which the multi-dimensional notion of equity may be engaged in the climate change
regime. First, in its substantive dimension, it could offer a basis for burden sharing and differential treatment.
And, second, in its procedural dimension, it could offer a lens through which to analyze the process of
regime-building, in particular, as an illustration, the ongoing phase of negotiations launched in Bali, 2007.118
Equity as a Basis for Burden Sharing
Equity, linked inextricably to the CBDRRC principle, could offer a substantive basis for burden sharing in the
climate change regime. A better understanding of the various facets of equity that could potentially be engaged in
the climate change regime will lead to a better appreciation of the nature and limits of differential treatment in
the climate change regime - an enduring site of conflict between countries.
Intra-generational and inter-generational concerns are explicitly articulated in FCCC Article 3(1) (“Parties should
protect the climate system for the benefit of present and future generations of humankind”). These are linked to
“equity” in so far as they are referred to in the same sentence as equity in FCCC Article 3(1), and they flow from
the notion of sustainable development in FCCC Article 3(4). Both inter and intra generational equity can be traced
to the principle of sustainable development defined as, “development that meets the needs of the present without
compromising on the ability of future generations to meet their own needs.”119 This widely accepted principle by
113
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its terms refers to inter-generational equity, a concern for social equity between generations. The Brundtland
Commission emphasized that inter-generational equity is logically extendible to equity within each generation,
viz. to intra-generational equity.120 Intra-generational equity and inter-generational equity complement each other,
yet also limit each other.121 They complement each other since intra-generational equity is a prelude to
inter-generational equity. Yet there is a tension between them for limits are placed, in the interests of leaving
sufficient resources for the future, on how present generations may utilize resources. Although it is clear that inter
and intra-generational equity, as encompassed within the sustainable development principle, and referenced in
FCCC Article 3(1), is a legitimate aim of the climate change regime, it is less clear what means are necessary
achieve it.
A related facet of equity that could provide an additional substantive basis for burden-sharing in the climate
change regime is the notion of “restoring equality”. This notion derives from Ulpian’s dicta, “[j]ustice is the
constant and unwavering determination to give unto each his due.”122 This end is achieved by making every
person bear the consequences of his/her wrong, or negligence, by allowing everyone to exercise his/her rights, by
restoring to everyone losses which have been unjustly suffered and by making everyone return that which has
been unjustly acquired.123 Henry Shue argues that when a party has in the past taken unfair advantage of others
by imposing costs upon them without their consent, those who have been unilaterally put at a disadvantage are
entitled to demand that in the future the offending party should/must shoulder burdens that are unequal at least to
the extent of the unfair advantage previously taken, in order to restore equality.124 This is particularly relevant in
the climate change context. Developed countries have benefited disproportionately from the industrialization
process that led to the accumulation of GHGs in the atmosphere yet since the damage is universal the impacts are
borne by everyone. Indeed the impacts will be felt overwhelmingly by developing countries and in particular
small island countries. Justice here would demand that those who have benefited the most from the process that
led to the creation of the problem bear an unequal burden for addressing the problem. The climate change regime,
as structured, with heavier burdens for developed countries, may well embody this notion of equity. Franck
argued that the Montreal Protocol, seen as a precursor to the FCCC regime, is also an example of “international
law working to substitute a regime of fairness for the injustices of the past.”125
However, even if the notion of “restoring equality” is one that breathes life into the reference to equity and to
CBDRRC in the climate change regime, it is unclear how this is to be applied. A technique frequently used to
address historical injustice, where it exists and can be established, is “affirmative action.” Affirmative action is a
means to address historic causal-related injustice – in this case developing countries, the argument goes, have not
had the same socio-economic benefits as developed countries that over-exploited the global environment, yet
they are expected to share the burden of controls on economic development that may have an adverse effect on
the environment.126 Affirmative action however can only stem from the existence and acceptance of
responsibility for a historic causal-related injustice and a corresponding faith that affirmative action will redress
it. The negotiating history of the FCCC and the CBDRRC principle in particular indicates that developed
countries steered clear of accepting any overarching responsibility for climate change. Indeed the differences in
language between Rio Principle 7 and FCCC Article (3) stands testament to this. Moreover affirmative action is
a highly disputed method of redressing historical injustices and few countries accept it unconditionally even in
their domestic systems.
Another facet of equity of relevance in the climate change regime is the notion of “equality for equals.” Over the
centuries philosophers including Aristotle127 and Nietzsche128 have argued in differing contexts that justice
requires those similarly situated to be treated similarly and those dissimilarly situated to be treated dissimilarly to
the extent of the dissimilarity. The jurisprudence of the ICJ on equity, in particular those facets of it that reflect
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“proportionality”, substantiates this point. 129 Proportionality as an expression of equality “in relation and in
proportion”130 refers to the fact that equal cases have to be treated equally and that unequal cases have to be
treated differently in proportion to the relevant inequalities.131 Judge Tanaka in his dissenting opinion in the
South West Africa Case notes that, “to treat unequal matters differently according to their inequality is not only
permitted but required.”132 If the “equality for equals and inequality for unequals” notion were applied in the
climate change regime, justice would require that the considerable differences between countries – the
characteristics of developing countries, the inequalities in the international community, divergences in levels of
economic development and unequal capacities to tackle a given problem - be taken into account in fashioning
commitments under environmental treaty regimes. The interests of justice would require States to shape the
nature and extent of commitments to the relevant factual matrix in particular environmental treaties.
Equity as a Tool to Analyze the Regime-building process
The FCCC, in common with several new generation multilateral environmental agreements adopts the approach
of “permanent diplomacy”133 – the FCCC requires Parties to meet annually to review the implementation of the
treaty and recommend measures for further implementation, in the process adopting COP decisions that add to
the corpus of climate change law. The process of FCCC regime building and the practices developed thereto
have recently come under attack. As the issue of climate change has acquired considerable salience there is
popular pressure to reach an agreement. But, the FCCC process – a multilateral one that functions on the basis of
consensus134 - is slow, unwieldy and cumbersome. This led to the emergence of two distinct trends. First, the
proliferation of fora in which climate change is discussed among a subset of Parties to the FCCC, and second,
the development of practices in the FCCC negotiations which are undemocratic, and therefore perceived as
illegitimate,135 but which may realize timely results. These emergent practices have led to tremendous discord in
the climate change regime, and analyzing the negotiation process through the lens of equity, in its procedural
dimension, might be a fruitful line of enquiry.
A few words in explanation. The last two and a half years have witnessed a flurry of diplomatic activity on
climate change. In addition to the sixteen weeks of scheduled inter-governmental negotiations under the auspices
of the FCCC, meetings, many at a Ministerial level, were convened by the G-8,136 the Major Economies
Forum,137 the UN Secretary General,138 and Denmark,139 the host of COP-15. These were intended to feed into
COP-15 at Copenhagen, 2009. As deliberations remained deadlocked, however, well into the second week of
COP-15 when heads of State and government began to arrive, the Danish Prime Minister, Lars Løkke
Rasmussen, in a bid to salvage the floundering conference, organized a high-level negotiation, parallel with the
official negotiations, to agree on the elements of a political deal. Earlier attempts by the Danish presidency to
obtain COP authorization, explicit or implicit, to convene a select “Friends of the Chair” group140 to negotiate a
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deal, had been scuttled by some developing States that sought political and ideological, rather than regional and
coalition-based representation as is customary.141 The high-level negotiations, given the many twists and turns
they reportedly took,142 did not link back to the official negotiations. The COP, therefore, had neither authorized
the formation of a group to negotiate the Accord, nor was it kept abreast of the negotiations as they evolved.
Such information as was available to the unrepresented Parties and observers alike was provided by the media,
rather than through official channels.143 As these events followed ten days of procedural irregularities and
ill-fated initiatives by the Danish presidency,144 when the Copenhagen Accord was presented to the COP for
adoption late on 18 December, 2009, it was rejected by, among others, members of the Bolivarian Alliance for
the Americans (ALBA) - Bolivia, Cuba, Ecuador, Nicaragua, Venezuela145- Sudan and Tuvalu. They did so both
because of the procedural irregularities in the negotiation of this Accord as well as the substantive inadequacies
they perceived in it.
The legal status and future of the Copenhagen Accord in the FCCC process, having thus been rendered doubtful,
subsequent negotiations are being conducted in the shadow of, rather than on the basis of, the Accord,146 and
with a renewed emphasis on procedural fairness. The conclusions of the AWG-LCA meeting in Bonn, April 2010,
for instance, commit “to work in an inclusive and transparent manner that adheres to the principles of the United
Nations.”147 In the aftermath of Copenhagen, several questions have been raised relating to the practices followed
in the negotiations (for instance, the practice of convening “Friends of the Chair” groupings), the limits of the
discretion available to the COP host, and presiding officers in organizing the meetings; and the value and
functions of different procedural rules, including in particular rules of decision-making. Certain rules, practices
and procedures imbue the FCCC process with legitimacy, yet these very procedures may render the process
cumbersome, and detract from the ability of the process to realize the objectives of the climate change regime. In
other words, is it viable or reasonable to proceed with an inclusive consensus-based negotiating model given the
experience and learning from COP-15? Are there better alternatives?148 What other fora, and what techniques,
might be more appropriate to the development of climate change law?
(d) Issues for the Committee to Consider
•
Content, Status and Implications of Equity in the Climate Change Regime: What legal content, status
and impact does the notion of equity, as formulated in FCCC Article 3(1), have in the climate change regime?
How can it be applied with respect to both mitigation and adaptation? And, what implications does it have?
•
What substantive content does the notion of equity have in the climate change regime? To what extent
does equity act as a basis for burden-sharing in the climate change regime? If it does, what are the constituent
elements discernible in this notion of equity? How can these be distilled and applied? And, how may such
application direct and shape the discussions on burden-sharing in the ongoing negotiations, and the future legal
regime?
•
What procedural requirements might equity impose, if at all, on the climate change regime-building
process? How might equity be used to interpret and assess rules and practices of procedure and process in the
climate change regime?
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•
Relevance and Role of Equity as Equitable Cost-sharing: To what extent, if at all, is equity, as equitable
cost-sharing, relevant in the climate change regime? If it is relevant, to what extent can it be applied, and what
implications and consequences does its application have?
•
Relevance and Role of Equity Praeter Legem: To what extent, if at all, does equity praeter legem have a
role in the climate change regime? When and in what context may it come into play in the climate change
regime?
•
Equity and Related Notions: What, if anything, is the relationship between equity and related notions
such as “sustainable utilisation”, “sustainable development” and “common but differentiated responsibilities and
respective capabilities”?
•

Is equity pertinent to liability issues? If so, how, and what consequence flow from this?149

(iii) Precaution150
Although efforts to reduce scientific uncertainties related to climate change are to be welcomed, further scientific
research may uncover new uncertainties, as well as gaps and weaknesses in past research, leading to increased
levels of uncertainty, and decreased levels of commitment. The state of climate science at this juncture is a case
in point. The negotiation history of the FCCC indicates,151 however, that broad consensus existed at the time the
FCCC was negotiated that the threat of climate change needed to be addressed in advance of conclusive
scientific evidence. Based on this broad consensus, FCCC Article 3(3) stipulates precaution as one of the
"principles" by which Parties shall be guided in their actions to achieve the objective of the Convention and to
implement its provisions.
(a) Core Content and Definition
There are several definitions of the concept of precaution (some argue as many as nineteen different ones) and
many of these are incompatible with each other. At the unexceptionable end of the spectrum precaution is
nothing more than a reflection of the age old adage “better safe than sorry”152 - it would suggest that “a lack of
decisive evidence of harm should not be a ground for refusing to regulate.” The Rio Declaration, 1992, the
FCCC, 1992 and other MEAs contain this version. Most scholars consider the weak version unobjectionable – it
is the equivalent of buckling one’s seat belt or buying smoke detectors. At the more controversial end of the
spectrum an application of precaution could require that a “margin of safety be built into all decision-making”153
- it would suggest that “regulation is required whenever there is a possible risk to health, safety or the
environment, even if the supporting evidence is speculative and even if the economic costs of regulation are
high.”154 This reading of precaution may well result in shifting the burden of proof to those who create potential
risks - innovators, entrepreneurs, developers and such like - to establish that a particular activity is risk-free
before it is allowed to proceed. Such an interpretation and application could stifle innovation and creativity,
hamper scientific and technological advancements and arguably result in regulatory paralysis.155
Cameron and Abouchar identify three core elements that run through different formulations of precaution in
149
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international instruments: first, regulatory inaction threatens non-negligible harm; second, there is a lack of
scientific certainty on the cause and effect relationship; and third, under these circumstances, regulatory inaction
is unjustified.156 FCCC Article 3 (3) incorporates these three elements, but does not provide guidance on two
important aspects. First, the “trigger” that engages precaution - that is the level and/or kind of harm that needs to
be proven at a particular level of rigour and quantity of evidence. One Committee member suggests that the
“trigger” must be based on risk assessment (“objective” – all sources of scientific evidence) and risk evaluation
(“subjective” – political balancing and weighting of established facts, mechanisms and uncertainties as well as
the concerns of individuals and society).157 Second, FCCC Article 3(3) does not provide guidance on the burden
of proof - when, if at all, should the burden of proof be shifted? One Committee members suggests that the
shifting of the burden of proof is to be understood as a refutable presumption of danger, which functions as an
incentive for those causing the risk to carry out impacts research with the aim of refuting the presumption of
danger.158
(b) Normative Status/ Legal Significance
Precaution has gained considerable ground in international environmental law over the years, but its precise legal
status is yet to be determined. Although it has found its way into numerous treaties – the Straddling Fish Stocks
Agreement,159 the Convention on Biodiversity,160 the FCCC,161 and most notably the Cartagena Protocol162
where it acquires true operational content - by and large international courts have remained cautious about
pronouncing on its legal status.163
One Committee member argues that there is sufficient evidence of State practice – references in international
instruments,164 decisions of national165 and international courts,166 national legislation167 and opinions of legal
advisors - to indicate that certain aspects of the precautionary principle have evolved over the years into a
principle of “customary international environmental law.”168 Another Committee member suggests a different
way of approaching the issue of legal status. He argues that as the rationale for taking precautionary measures is
grounded in the principle of due diligence,169 due diligence should be regarded as the “primary rule of law” and
precaution as the measure to be taken to give effect to the obligation of due diligence. The test would then rather
be whether the due diligence measure has any rational connection with the obligation and/or with the climate
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change objective.170 This may also have relevance for sustainable development. The relationship between due
diligence, precaution and sustainable development can be restated as the relationship between the most
appropriate response to a specific set of circumstances; the means chosen (precaution); and the outcome
(sustainable development).171 This view, however, is disputed by another Committee member who argues that
due diligence is too limited and limiting a concept to provide a full understanding of the precautionary
principle.172 Instead, he offers an expansive view of the precautionary principle in which sustainable
development is an integral aspect of the precautionary principle.173
The extent to which, if at all, precaution has an impact on the norm-creating process depends on context and
circumstance. In some cases, it may function to institutionalise “caution and prudence” in emerging rules, in
others not. Precaution may also function as an interpretive device to import some “prudence and caution” into
the assessment of existing rules by the courts and tribunals faced with situation of scientific uncertainty.174 For
instance, Judge Treves’ separate opinion in the ITLOS Southern Bluefin Tuna case suggests that the concept of
precaution should not only guide the future conduct of States but also the assessment by the courts and tribunals,
in this specific case, of the urgency of the provisional measures.175
(c) Application of Precaution in the Climate Change Regime
Thus far precaution has had an important albeit understated and underlying role to play in the climate change
regime. The climate change regime came into existence premised on a version of precaution. And, precaution as
embodied in FCCC Article 3(3) “guides” discourse among Parties by supporting the arguments of Parties
desiring more stringent actions. Precaution is frequently invoked by Parties, in particular small island States, in
the ongoing negotiations.176 In the past, precaution has been raised by Parties in a bid to strengthen rules of
implementation. For instance, the EU and developing countries invoked FCCC Article 3(3) in seeking to exclude
additional activities of “Land Use, Land Use Change and Forestry” (LULUCF) under Kyoto Article 3 (4) for the
first commitment period, as measurement of enhanced carbon stock involved considerable uncertainty and had
the potential to undermine the environmental integrity of the regime. Such frequent invocation of precaution
wields influence on norm-creating processes.
The concept of precaution, since by definition it is applied in the absence of full scientific certainty, has the
potential to be applied in an arbitrary manner, which in turn could undermine legal stability and predictability.177
An area that the Committee may choose to dwell on in its work is in the identification and elaboration of criteria
for appropriate application of precaution within the climate change regime.
Criteria for appropriate application of precaution have been identified in other contexts,178 and can be drawn on
here. These include: best available science; objective risk assessment; proportionality; non-discrimination;
consistency of the proposed measure with similar measures already taken; costs and benefits of action or lack
thereof;179 review in light of scientific developments;180 transparency and accountability in the decision making
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process.181
(d) Issues for the Committee to Consider
•
What are the “triggering conditions” for the engagement of precaution in the climate change regime?
What consequences does the application of precaution have, including on the burden of proof, in the climate?
•
What is the normative status/ legal significance of precaution in the climate change regime? What
precise influence does it wield in norm creating processes?
•
What are the criteria for proper application of precaution? How might these be identified and
elaborated?
•
How does precaution relate to other principles including sustainable development, equity and CBDRRC
in the climate change regime?
(iv) Sustainable Development
(a) Definition and Origins
The history of the international environmental dialogue has been a history of conflict between developing and
industrial countries on burden sharing to tackle global environmental degradation. At Rio, 1992, in a replay of
debates held at Stockholm, 1972, there was little consensus on the real environmental issues, the significance of
the terms, “environment” and “development” and indeed the nature of the “environment-development”
interaction. While developed countries sought progress on climate change, biodiversity, forest loss and fishery
issues the developing countries pushed for market access, trade, technology transfer, development assistance and
capacity building.182 While developed countries sought to place global environmental issues on the agenda,
perceived as a consequence of affluence, developing countries sought to emphasize local issues, perceived as
intimately linked to poverty. At Rio, a fragile consensus developed on an agenda of “sustainable development”183
- “development that meets the needs of the present without compromising on the ability of future generations to
meet their own needs.”184
The notion of sustainable development is, however, an ambiguous one. While it presents the illusion of having
something for everyone by seeking to keep its definitional scope as broad as possible, it has lost significantly not
just in its subjective content and coherence but also in its ability to present a genuine compromise position
between the needs and desires of the developing and industrial countries. In post-Rio environmental battles both
developing and industrial countries employ the common language of sustainable development, which suggests a
consensus in values, yet they differ in their approach, focus, method and aims. Sustainable development is
widely accepted. Judge Weeramantry in his separate opinion in the Gabcikovo- Nagymaros Case opined that the
principle is “[p]art of modern international law, by reason not only of its inescapable logical necessity, but also
by reason of its wide and general acceptance by the global community.”185 Indeed the ILA New Delhi
Declaration of Principles of International Law Relating to Sustainable Development notes that sustainable
development is now “widely accepted as a global objective” and the concept has been “amply recognized in
various international and national legal instruments.”186 Sustainable development is frequently referenced in
MEAs,187 in national legal instruments, and in international and national judicial decisions. It is exhaustively
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covered in scholarly literature, and the ILA has already devoted considerable attention to it. Some Committee
Members are of the view, in these circumstances, that there is little of value that can be added in a further
exploration of this theme.188
(b) Normative Status/Legal Significance
In keeping the definitional scope of sustainable development broad and therefore open to diverse interpretations,
States chose to drain the notion of concrete content and coherence. As such, the legal status of sustainable
development is debated but unsettled. Scholarly views range from characterizing it as soft law to a mediating
principle to custom. The ILA Committee on the International Law of Sustainable Development notes in its 2008
Conference Report, however, that the focus should not be on whether sustainable development has binding force
or not, but rather on the extent to which it is influencing legal and political debate including the resolution of
judicial disputes.189
(c) Application of Sustainable Development in the Climate Change Regime
There are frequent references to sustainable development in the FCCC and Kyoto Protocol. FCCC Article 2
(Objective) notes that stabilization of GHGs in the atmosphere must be achieved within a time frame sufficient
to “enable economic development to proceed in a sustainable manner.” Further FCCC Article 3(4) notes that
Parties have a right to – and should promote – sustainable development and FCCC Article 3(5), that “[P]arties
should cooperate to promote a supportive and open international economic system that would lead to sustainable
economic growth and development in all Parties, particularly developing country Parties, thus enabling them
better to address the problems of climate change.” These provisions underscore the need for development to
proceed hand in hand with both economic and ecological sustainability.190
The Kyoto Protocol also contains several references to sustainable development – including in Article 2 (1) on
policies and measures,191 Article 10 on advancing the implementation of commitments under FCCC Article 4,
and Article 12 on the clean development mechanism (CDM). This oft-referenced term “sustainable
development,” however, is not defined anywhere. In the context of the project-based CDM, efforts to define the
notion, as well as to develop sustainable development indicators, in the climate negotiations proved fruitless.
And, the Marrakesh Accords, 2001, refrain from defining the term, choosing instead to characterize sustainable
development as a host country “prerogative”.192
Sustainable development is often referred to in COP decisions as well. The Bali Action Plan, which outlines the
framework for the post-2012 agreement, refers repeatedly to sustainable development.193 Of particular note is
the reference in the controversial paragraph 1(b)(ii), which requires developing countries to take nationally
appropriate mitigation actions “in the context of sustainable development…”194 The disputed Copenhagen Accord,
also highlights sustainable development. It prescribes that long term cooperative action, as well as mitigation
actions by developing countries, should be “in the context of sustainable development.”195 It notes that “a
low-emission development strategy is indispensable to sustainable development.”196
There are many ways in which the concept of sustainable development underpins and enriches the climate
change regime. First and foremost, the concept of sustainable development, and in particular its pillars of social
and economic development, on which developing countries tend to focus, recognizes a legitimate role for
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development related concerns.197 In doing so, it also overlaps with equity. Whilst the FCCC does not endorse
an explicit “right” to development, it recognizes the central role that development plays in the climate change
regime. FCCC Article 2 (Objective) specifies that stabilization of GHGs in the atmosphere must be achieved
within a time frame sufficient to “enable economic development to proceed in a sustainable manner.” The FCCC
also recognizes that in the pursuit of social and economic development, emissions and energy consumption in
developing countries will grow.198 This, read in conjunction with the global stabilization goal in FCCC Article 2,
suggests arguably that the climate change regime envisions a redistribution of the ecological space, or the
ecosystem services of the atmosphere, with industrial countries reducing their emissions to make room for
developing countries to grow.199 It could be further argued that such redistribution stems from a recognition that
developing countries, and by extension their citizens, are entitled to an appropriate proportion of the ecological
space so as to achieve and sustain a certain quality of life. The discussions in the climate negotiations, and on the
sidelines of it on survival versus luxury emissions,200 the contraction and convergence proposal (based on per
capita CO2 emission entitlements),201 and the Greenhouse Development Rights framework (based on the right of
all people to reach a dignified level of sustainable human development)202 all draw on the equity-based right to
development. Notably, the Copenhagen Accord, echoes FCCC Article 4(7) in noting that “social and economic
development and poverty eradication are the first and overriding priorities of developing countries.”203
Second, the concept of sustainable development plays an important role in integrating environmental concerns
into the larger framework of economic and social development. The ILA Committee on International Law of
Sustainable Development is currently examining the role and effectiveness of institutional mechanisms in
promoting domestic and international implementation of integrated approaches to sustainable development. In
applying the concept of sustainable development, the climate change regime would need criteria to evaluate how
to facilitate and promote balanced integration of the economic, social and environmental dimensions of
sustainable development. The necessity for such criteria has been identified in the case of CDM projects, but
since sustainable development is context, need and nation specific, the prerogative of determining whether a
project assists in achieving sustainable development is left to the host country.204
Third, sustainable development incorporates a temporal dimension, both in its explicit reference to
inter-generational equity, as well as its implicit reliance on the principle of common but differentiated
responsibilities and the precautionary approach, among others205 in meeting the objective of sustainable
development. CBDRRC incorporates considerations relating to historical emissions, and the precautionary
approach takes account of the future risk of threats of serious or irreversible damage. Sustainable development
thus helps bring together the front end of mitigation with the back end of adaptation.
Fourth, the concept of sustainable development recognizes the necessity of partnership and participation. Rio
Principle 27 stresses that “[s]tates and people shall cooperate in good faith and in a spirit of partnership in the
fulfilment of the principles embodied in this Declaration and in the further development of international law in
the field of sustainable development”. FCCC Article 4(7) which establishes a compact between developed and
developing countries on climate change reads: “[t]he extent to which developing country Parties will effectively
implement their commitments under the Convention will depend on the effective implementation by developed
country Parties of their commitments under the Convention related to financial resources and transfer of
technology ….”. The Montreal Protocol,206 the Convention on Biological Diversity,207 and the Stockholm
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Convention on Persistent Organic Pollutants208 contain similar provisions. Little debate preceded the acceptance
of these provisions, and the secretariats of the various treaties in which these provisions are found have scant
information about the provisions and are reticent about how they are to be interpreted.209 These provisions are
nevertheless significant innovations in that, by conditioning developing countries’ participation and
implementation to industrial countries’ commitments, they underpin and reinforce the compact between
developing and industrial countries with respect to international environmental protection. The precise contours
of this compact, however, are not entirely clear. Do developing countries have a responsibility to contain
environmental degradation even if financial assistance and technology transfer are not forthcoming? Or is the
provision of financial assistance and technology transfer a precondition to the implementation of their
commitments?210
Finally, in order to achieve sustainable development through and in tandem with climate protection in the
evolving climate change regime, more effective, democratic and accountable international or multilateral
institutions may be necessary. In the 2002 World Summit on Sustainable Development (WSSD) held at
Johannesburg, the international community agreed that “the implementation (of the outcomes of the Summit)
should involve all relevant actors through partnerships, especially between Governments of the North and South,
on the one hand, and between Governments and major groups, on the other, to achieve the widely shared goals
of sustainable development” and that “such partnerships are key to pursuing sustainable development in a
globalizing world”211. In the climate change context, such groups include, among others, corporations,
nongovernmental organizations, and sub-national actors.
(d) Issues for the Committee to Consider
How can environmental and climate protection be best integrated into the framework of development?
Is the concept of sustainable development, as formulated and applied in the FCCC, effective in balancing
environmental protection with social and economic development? How can the legitimate needs and aspirations
of developing countries to develop be accommodated in this schema? What lessons might we learn from other
regimes?
•
How does the concept of sustainable development relate to other principles and concepts relevant to the
climate change regime, in particular CBDRRC, precaution, and the no-harm rule?
•
How, if at all, can the compact between developed and developing countries to implement sustainable
development, and climate protection, be fleshed out? What concrete and effective measures for partnership,
cooperation and participation flow from the notion of sustainable development, and FCCC Article 4(7)? Who are
the core governmental and nongovernmental actors and how should the conversation among them be structured?

•

(v) Good Faith
(a) Core Content & Significance
Unlike the principles and key concepts analysed above, the notion of good faith does not find explicit mention in
the FCCC or the Kyoto Protocol except in the context of the dispute settlement procedure (FCCC Article 14(6)).
However, arguably, “there need be no explicit mention of the principle of good faith in a treaty because unless
that principle were specifically negated it is an implicit provision of all treaties.”212
The concept of good faith, through judicial pronouncements and State practice, has come to acquire concrete
legal content and is considered in the scholarly literature as a legal principle.213 Robert Kolb identifies the
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following concrete manifestations of the concept of good faith:214
•
The pre-contractual obligations (VCLT Article 18)
•
The prohibition to deprive a transaction of its objects and purpose
•
The primacy of the spirit over the letter in the interpretation of legal texts
•
The binding nature of normative unilateral acts of States
•
The doctrine of normative acquiescence (estoppel by silence; qui tacet consentire vedetur si loqui
potuisset ac debuisset)
•
Estoppel
•
The responsibility for appearances created (responsabilité pour apparence, Vertrauenschaftung)
•
The prohibition of abuse of rights including détourment de pouvior and fraud to the law
•
The doctrine of reasonable time, e.g., for denouncing a legal act
•
The maxim that nobody can profit from its own wrong
•
Perfidy in the law of warfare, and
•
The doctrine of critical date in the law of territorial delimitation (no self-serving acts made after the
critical date can be invoked to one’s own benefit).
(b) Application of Good Faith in the Climate Change Regime
The concept of good faith may play a role in the negotiation of the future climate change regime – by imposing
on States a duty to negotiate and consult in good faith – as well as in the implementation of the existing climate
change regime. The obligation to negotiate or consult in good faith is recognised as concrete expression of the
principle of good faith. In addition, as the International Court of Justice recognized in 1980 the principle
imposes obligations “to co-operate in good faith to promote the objectives and purposes” of the regime in
question.215 Indeed, the principle of good faith has been recognised as an essential element in implementing
international obligations by States for the maintenance of a regime.216
The reference to good faith in the climate context signals, on the one hand, a far-reaching obligation on the part
of regime-members that could potentially have greater weight than a standard obligation to comply with the
provisions of a treaty. The members are required to maintain a certain factual situation or condition, requiring
constant monitoring and supervision to ensure the prescribed standards are being met. On the other hand, it could
also signal a certain flexibility in complying with the obligations under the treaty. The implementation of an
obligation by a member must be analysed in a broader context of its constructive contribution to the promotion
and maintenance of the raison d’être of the regime itself. The possible role that the principle of good faith could
play in the implementation of the climate change regime is to demarcate this flexibility by taking into account
both the subjective element of member’s “good will” and the objective element of the regime’s object and
purpose. In this context, it is worth noting that the non-compliance procedure under the Montreal Protocol
(unlike the Kyoto Protocol Compliance Procedure) explicitly stipulates a requirement for “bona fide” efforts by
the Parties to comply with the obligations under the relevant treaties.217
(c) Issues for the Committee to Consider
•
What, if any, is the relevance and role of the principle of good faith in the climate change regime?
•
What guidance, if any, can this principle offer in setting standards for State behaviour during the
negotiation process?
•
How might this principle influence States in the implementation of the climate change regime?
(vi) Further Concepts and Principles of Relevance to the Climate Change Regime
In addition to the principles and key legal concepts reviewed, Committee Members have in their comments also
suggested a consideration of the following principles and concepts:218
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L´ÉTUDE DES PRINCIPES GÉNÉRAUX DE DROIT

(a) The Polluter Pays principle
This principle is relevant in particular in the context of incentivizing major emitters to take enhanced action on
climate change. This principle, stipulated in Rio Declaration Principle 16, and well established in EU and US law,
focuses on the allocation of the cost of the pollution or environmental damage borne by public authorities and
liability for damage.219 If applied in the context of climate change, it would highlight the fact that GHG
emissions represent a market failure, in that States have corporate and other entities within their territory that do
not internalize their externalities, thus requiring them to take action to reduce their emissions.
(b) A State’s sovereign right to exploit one’s natural resources and the prohibition on causing
transboundary harm220
This principle, in addition to being enshrined in Stockholm Declaration Principle 21 and Rio Declaration
Principle 2 is captured in an FCCC preambular paragraph. According to this principle, States have sovereignty
over their natural resources and a responsibility to refrain from causing environmental damage in States or areas
beyond the limits of their jurisdiction. This principle is accepted as de lege lata by most international law
scholars. The sovereign right to exploit one’s own natural resources encompasses the rule to be free from outside
interference over the use of natural resources.221 This rule has been questioned in disputes over the
extra-territorial application of environmental laws of one State to activities carried out in another State or areas
beyond its jurisdiction.222 Corporations operating in foreign countries could be subject to the environmental
laws of their home State through the ‘nationality’ principle of jurisdiction.223 This is problematic, however, if
such corporations are also subject to the host State jurisdiction leading to jurisdictional disputes.224 Yet if
damage originating from corporate activity in the host State resulted in environmental damage in the home State
or the global commons – for instance, the climate system, then the home State would have a stronger case.225 In
such a case the ‘objective’ applications of the territoriality principle - the ‘effects’ principle could also be
applied, giving the home State a stronger case for applying jurisdictional extraterritoriality, though this has not
generally been accepted.
“Responsibility not to cause environmental damage” is the part of principle that imposes obligations. In
particular, it places environmental limits on States’ exercise of their right to exploit their natural resources. Birnie,
Boyle and Redgwell state that the most important part of this principle is that States are to take suitable
preventive measures, captured as due diligence, to protect the environment, in this case the climate system.226 If
applied in the climate change regime, this principle would draw attention to the fact that States have not
internalized their externalities, thus mandating a limit to their exploitation of natural resources. In this sense it
could be linked to the polluter pays principle and sustainable development. Committee members may choose to
consider inter alia, the parameters of the due diligence in fleshing out the scope of obligations of States in the
context of the no-harm rule.
(c) According priority to the special situation and needs of developing countries
This principle is articulated in FCCC Article 3(2), and implemented throughout the climate change regime, as for
instance in Article 4(8) and (9), addressing the situation of developing countries with specific needs, such as
small island countries and countries with low-lying coastal areas, and least developed countries. This principle is
closely linked to CBDRRC, and can be considered in conjunction with it.
3. The Relationship of the Climate Change Regime with General International Law and Other Fields of
International Law.
(i) The Climate Change Regime within the Framework of the General International Legal Order
(a) Basic Tenets of the International Legal Order
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The international climate change regime and its constitutive principles do not exist in isolation from
well-founded concepts of general international law, such as the concepts of pacta sunt servanda, consent,
territoriality, jurisdiction and sovereignty. For example, the concept of l’État situé (placing and treating States
according to their specific circumstances)227 is not new in international law but it must be normatively
constructed in light of the overarching principle of sovereign equality of States. The concept of common
concern of mankind (first preambular paragraph of the FCCC) may militate in favour of institutionalisation and,
potentially, collective decision-making,228 but its concretisation has to be examined in light of the
consent-driven international legal order.
Furthermore, some concepts and principles of general international law may function in clarifying, filling the gap
between, providing concrete contents to, or even coordinating and resolving the potential discrepancies among
the norms already recognised as applicable in the climate change context. There is a wealth of work on these
“interstitial”229 concepts and principles of international law that we can turn to. For example, the concepts of
process legitimacy230 and accountability231 may provide useful clues and suggestions in constructing principles
of law-making and law-administration within the context of the climate change legal regime. The concepts of
equity and fairness232 as principles of substantive burden-sharing may provide interpretative guidance as to the
concept of CBDRRC. The concepts of “risk” and “rationality (cost-effectiveness)”233 may be important
components when we construct legal principles applicable to problem areas in which scientific uncertainties
remain. Finally, some of the basic tenets of the international legal order may provide a reasonable foundation
when the Committee proposes lex ferenda principles relating to climate change.
(b) Established Rules of General International Law
The Relevance of Established Rules for the Climate Legal Regime
In addition to the basic tenets of international legal order examined above, the Committee may benefit from an
examination of the established rules of general international law, namely the law of State responsibility and
liability, the law of treaties, the principles and rules relating to the dispute settlement, and the law of international
organizations.
The legal relationship between the FCCC and the Kyoto Protocol and any future post-2012 legal regime is
established, first and foremost, by applying the general international law of treaties. The coherence between
and among the components of a regulatory regime234 can be ensured, and the potential discrepancies resolved,
by applying the general rules on treaty interpretation and those on successive treaties, unless there are special,
internal mechanisms to deal with them in the regime. The legal and operational significance of resolutions and
decisions of the COP also depend upon the interpretation of the relevant provisions of the multilateral
environmental agreements (MEAs) themselves and on the application of general rules on treaty interpretation.235
The so-called “legislative activities” of the MEA regimes236 should first be examined in light of the general law
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of treaties relating to “the means of expressing consent to be bound by a treaty” (VCLT Article 11).237 It has
also been suggested that the law of treaties provides a “delimitation” function between treaty rights and mere
interests given to Parties through the administrative apparatus of the regime, and that Article 60 (2) of the VCLT
would apply only to the case of suspension of treaty rights as a consequence of Party’s non-compliance of a
treaty.238 Recently, influential views have argued that the same legal phenomena would be explained more
appropriately by applying the law of international organisations, especially the concept of internal legal
relationship between an organisation and its members and that of derivative and even “implied” powers of
international institutions.239
As regards the dispute settlement procedures, it has been argued that the traditional, bilateral dispute settlement
procedures have barely been utilised for MEAs and, instead, the specially-crafted non compliance procedures
have been established to deal with the non-compliance by States. This is the case for the Kyoto Protocol, which
has established a unique and disputed non compliance procedure. Although there are several non compliance
procedures under MEAs, most MEAs still contain traditional dispute settlement provisions, and the non
compliance procedures function “without prejudice” to these provisions. The legal relationship between
dispute settlement procedures and non compliance procedures,240 and, more specifically, the legal significance
of the “without prejudice clause”241 must be analysed within the framework of general international law.
The Law of State Responsibility and the Climate Change Regime
The Concept of Responsibility and Liability: In common parlance among international legal scholars,
“responsibility” indicates the legal consequences that flow from an international wrongful act committed by a
State, while “liability” indicates a duty to compensate for damage caused by a State’s lawful conduct. It is
evident from these definitions that there can be no general rule of State liability in international law. Liability is
introduced in particular treaties such as the Convention on International Liability for Damage Caused by Space
Objects. In the light of the purpose of this section, it is necessary only to examine the relationship between the
climate change regime and general rules of international responsibility.
Is the Climate Change Regime self-contained? The first question that arises in this context is the extent to
which, if at all, the FCCC and Kyoto Protocol can be characterized as a “self-contained regime”? If a legal
regime is a “self-contained regime,” it could exclude application of general rules of State responsibility.
However, Parties have not articulated an intent to classify the FCCC as a self-contained regime. On the contrary,
several Parties including Fiji, Kiribati, Nauru, Papua New Guinea and Tuvalu have made interpretative
declarations to the effect that provisions in the FCCC cannot be interpreted as derogating from the principles of
general international law242.
Applicability of State Responsibility: The next question that arises is that in so far as the climate change
regime is not a self-contained one, how do the rules of State responsibility under general international law apply?
Under the general law of State responsibility, a State injured by a wrongful act – that is, a breach of an
international obligation attributable to a State -- by another State may demand a cessation of the wrongful act as
well as reparation for the damage inflicted. A dispute is thus settled by applying the law of State responsibility
where an international wrongful act occurs, which causes injury to another State. Pursuing State responsibility
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can be an effective tool to settle disputes, when the damage caused by the wrongful act is of such a kind that can
be remedied ex post by reparation.
For the law of State responsibility to be engaged it is necessary first to identify the obligations imposed on States
by the climate change regime, and next establish that these have been breached. Under general international
law, States must ensure with due diligence that activities within their territories do not cause harm to others (see
Principle 21 Stockholm Declaration and Principle 2 of the Rio Declaration). However, in the context of climate
change, States that cause the harm cannot readily be identified, as climate change is the result of the concurrent
and accumulative acts of many actors. Against this background, the climate change regime seeks to impose
individual and collective obligations on Parties.
Binding legal obligations imposed by the FCCC and the Kyoto Protocol: The term “legally binding” is
typically applied to legal instruments that render a particular State conduct non-optional as well as judicially
enforceable.243 Treaties such as the FCCC and the Kyoto Protocol are binding in this sense. But, compliance,
implementation and effectiveness of these instruments rests on a range of factors, some of which are independent
of their status as legally binding instruments. One such factor is the normative content as well as precision of the
provisions within these treaties. The FCCC has numerous provisions that are couched in discretionary and
contextual language. For instance, the commitments of industrial countries relating to financial resources and
technology transfer are peppered with phrases such as “as appropriate,” “if necessary,” “in so far as possible,”
and “all practicable steps.”244 Although the discretion provided is with regard to the manner or timeframe of
performance of a particular obligation, rather than as to performance or non-performance, it nevertheless renders
the setting of a standard, a finding of breach or non-compliance, and the resulting visitation of consequences, a
problem-ridden task.
The Kyoto Protocol, given its targets and time-tables approach, lends itself more readily to standard setting, and
it has its own compliance system.245 However even the Protocol contains provisions and terms that defer to the
judgment of Parties on what is or is not appropriate in the circumstances, which in turn renders the setting of
standards and finding of breach or non-compliance problematic. For instance, the Kyoto Protocol requires
developed country Parties to make “demonstrable progress” by 2005 in achieving their identified mitigation
commitments.246 While non-compliance with mitigation commitments is subject to enforcement through the
compliance system, non-compliance with the requirement to demonstrate progress, given the inherent
subjectivity of the term, may not lend itself to such action.247 These examples suggest that although a
Convention or a Protocol may, as it is a legally binding instrument, offer the comfort of presumed rigour,
whether in practice its provisions create mandatory obligations, and lend themselves to findings of breach is less
certain. Provisions, even within legally binding instruments, have differing levels of normativity and precision.
And, for those with less precision, it is difficult to establish their breach. The more precise and concrete the
obligations the more likely that States will be found in breach of them. Examples of such obligations are
procedural ones such as the FCCC requirement to submit national communications,248 and substantive ones such
as the Kyoto Protocol GHG mitigation targets for developed countries.249
Identifying the Injured State: Under general international law of State responsibility an injured State is entitled
to invoke the responsibility of another State. However, in the context of climate change, an internationally
wrongful act, even where it can be established as such, cannot be construed to have injured a particular State. In
the circumstance it is worth examining whether Article 48 (Invocation of responsibility by a State other than an
injured State) of the ILC Articles on Responsibility of States for Internationally Wrongful Acts codifies existing
international rules or it proposes a lex ferenda.
Limits of State Responsibility in Preventing Climate Change: There are two kinds of obligations – procedural
and substantive - whose breach could generate responsibility of wrongdoing States in the context the climate
change regime. If we assume in accordance with the ILC Articles that every State party is entitled to pursue the
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responsibility of a State having violated those obligations, the breach of procedural obligations can be remedied
by ensuring that the wrong-doing State ceases the wrongful act, that is, by making the State perform its
procedural obligations. However, responsibility for the breach of the Kyoto GHG mitigation obligation raises
the following queries:
Since the breach can only be established at the end of the first commitment period, that is, after the obligations to
reduce GHG emissions themselves have expired, what are the possible remedies or reparations that can be
pursued?
The Kyoto GHG mitigation obligations are allocated to developed country parties with the aim of managing the
risks of climate change, i.e. the breach of these obligations does not necessarily result in actual damage. Thus,
the usual remedies under the law of State responsibility might not be suitable for the breach of such obligations.
To put it differently, the legal regime for tackling climate change is built on the premise that States should focus
on reducing the risks of catastrophic climate change, which in turn would prevent climate change. Against this
backdrop, can the system of State responsibility which focuses on remedial aspects of international wrongful acts
adequately respond to this aim?
(ii) The Climate Change Regime and Other Fields of International Law
Measures to tackle climate change, whether taken multilaterally or unilaterally, are often relevant to, at times
even in conflict with, other fields of international law. In principle, it would be desirable to avoid conflicts and
enhance synergies with other field of international law. In order to achieve this aim, it might be interesting to
explore if legal principles exist to assist in enhanced coordination and synergies between the climate change
regime and others, and, if so, to identify what these legal principles are and how they could be applied.
(a) Interrelationship with Other Fields of International Environmental Law
Measures to address climate change and its impacts may at times have an adverse impact on other environmental
problems. A few examples follow.
Climate measures and the Ozone Regime: Destruction projects for HFC23, a potent GHG resulting from the
production of HCFC22, offer cost-effective reductions and hefty profits. However, some argue that profits
arising from such CDM projects subsidize the production of HCFC22, both an ozone depleting substance and a
GHG, and discourage developing countries from taking stringent action to phase out or even halt an increased
production of HCFC22, in turn undermining the effectiveness of the ozone protection regime. The Committee
may choose to consider how the climate change regime interacts substantively and procedurally with the
Montreal Protocol, 1987?
Climate measures and Biodiversity protection: Another example is the case of CDM afforestation and
reforestation (CDM/AR) project activities. The rules on CDM/AR leave to the host country’s discretion the
judgment of whether the projects will cause significant negative socio-economic impacts and environmental
impacts. Due to lack of international rules and standards, the host countries, attracted by short-term economic
interest generated through CDM, might disregard environmental and social values such as biodiversity, which
may adversely impact their implementation of CBD. The Committee may choose to consider how the climate
change regime interacts substantively and procedurally with the CBD?
Climate measures and the protection of marine environment: Mitigation technologies such as ocean based
carbon sequestration, or potential climate geoengineering schemes, such as ocean iron fertilization, if
mismanaged, might risk impacting marine organisms and affect the marine ecosystem. Yet, recent scientific
findings indicate that increasing GHG emissions enhance ocean acidification and result in the deterioration of the
marine ecosystem, which in turn undermines one of the key objectives of the United Nations Convention on the
Law of the Sea (UNCLOS), in particular its Part XII (Protection and Preservation of the Marine Environment).
The Committee may choose to consider how the climate change regime interacts substantively and procedurally
with the UNCLOS?250
Duplication and/or overlap of “competences” of the FCCC with the International Civil Aviation
Organization and the International Maritime Organization: There are proposals introduced in the FCCC
process to set a target and/or to introduce mitigation measures in the field of “bunker fuels” - international
aviation and maritime transport. If such proposals are agreed upon, it would lead to a duplication and/or
overlap of competences between the FCCC and ICAO and IMO. The Committee may choose to consider how
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the competences of the climate change regime and ICAO and IMO overlap and how the overlap may be
managed?
(b) Interrelationship with Other Fields of International Law
Climate change and International Trade Law: A whole range of possibilities for synergy, overlap, and conflict
exist between climate change law and international trade law. Committee members have recommended
examining the following: the relevance of Trade Related Intellectual Property Rights (TRIPS) to technology
transfer in the climate context, in particular in the proposed Technology Mechanism under the Copenhagen
Accord;251 the proposals for border carbon adjustment measures in the US and EU, in the context of the threat of
WTO challenge from developing countries, should these come to be legislated; 252 and, the possibility of
re-structuring WTO law to promote greater energy efficiency and enhanced sustainable development in
developed and developing countries.253
The Possibility and Management of Conflicts: FCCC Article 3 (5) stipulates that, “[m]easures taken to combat
climate change, including unilateral ones, should not constitute a means of arbitrary or unjustifiable
discrimination or a disguised restriction on international trade.” The principle suggests that climate measures,
whether multilateral or unilateral, should not be in violation of existing WTO rules.
Conflicts are not inevitable when two different legal regimes deal with the same subject matter. Such conflicts
do occur, however, when the later treaty imposes upon the Contracting Parties legal obligations, the
implementation of which would trigger the violation of a previous treaty. If the later regime only permits its
contracting parties to engage in certain behaviour (“The Contracting Parties may”), the issue of conflict may be
avoided should they behave carefully. If the later regime however imposes legal obligations (“The Contracting
Parties shall”), it would be difficult, if not impossible, to avoid the conflict. If conflicts occur, how can such
conflicts between the climate change legal regime and other treaty regimes be addressed? Pauwelyn categorizes
“conflict of norms” into four situations:
(a) where Norm 1 provides that State A shall do X, while Norm 2 provides that State A shall do Y (Y
being either different from or mutually exclusive with X)
(b) where Norm 1 provides that State A shall do X, while Norm 2 provides that State A shall not do X.
(c) where Norm 1 provides that State A shall do X, while Norm 2 provides that State A need not do X.
(d) where Norm 1 provides that State A shall not do X, while Norm 2 provides that State A may do
X.254
Although there are several approaches to the concept of “conflict of norms,”255this categorisation is a useful
starting point. As it is conceivable that a post-2012 climate change regime would allow Parties to take trade
restrictive measures prohibited under the WTO agreements (situation 4 above)256, it is worth examining some
fundamental systemic issues concerning such normative conflicts at this stage, and, methods to resolve them.
Interpretation: When treaty regimes conflict, one approach is to adopt an interpretation that harmonises the
“conflicting” treaty provisions at issue. A trade restrictive measure based on the climate change regime, for
instance, may be justified in the WTO regime if we interpret the Article XX exceptions to the WTO agreements
in such a way as to coordinate the two treaty regimes. For this approach, Article 31 (3)(c) of the VCLT is of
particular importance.257
According to the Study Group on the International Law Commission on Fragmentation of International Law,
Article 31 (3)(c) of the VCLT is based on the “principle of systemic integration.” The Study Group emphasises
the need to interpret the text of a treaty, taking into account other rules of international law that might have
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bearing upon a case.258 The WTO Panel in EC-Biotech Products stated, however, “the parties” in Article 31
(3)(c) should be interpreted as “all the parties to the treaty that is being interpreted” and refused to take into
account the Convention on Biological Diversity and the Cartagena Protocol in interpreting the WTO
agreements.259 Although this is neither the jurisprudence of the Appellate Body nor of the International Court of
Justice, it would be inevitable for us to evaluate the Panel’s understanding of Article 31 (3)(c) when we consider
the conflict between the climate legal regime and other treaty regimes.
Application: If normative conflicts remain after the process of interpretation, the treaty provisions relevant to the
case at hand must be identified, and VCLT Article 30 applied. Article 30 lists the rules for the application of
successive treaties relating to the same subject-matter, paragraph 4 in particular is of importance.
If two States are parties to both a new climate treaty and an existing treaty in any other field of international law
and if the parties to the new climate treaty (“the latter treaty”) do not include all the parties to the existing treaty
(“the earlier treaty”), the lex posterior principle which is provided in paragraph 3 of VCLT Article 30 applies.
However, it should be noted that in a case where one of the two States is a party to the existing treaty but is not a
party to the new climate treaty, only the former applies to the case. Also, even if two States are parties to a new
climate treaty and another treaty at issue, we should bear in mind that questions would be raised as to what
would be the applicable law(s) would be in a particular dispute settlement procedure. For example, the Dispute
Settlement Understanding of the WTO has no provision on the applicable law. Whether WTO panels and
Appellate Body may apply treaties other than the WTO agreements is still an unresolved issue.260It is also worth
noting that while the principle of lex specialis derogat legi generali, grounded in the idea that the most closest,
detailed, precise or strongest expression of state consent, as it relates to a particular circumstance, ought to
prevail, was not included in the VCLT, it has been invoked in several international and national fora. As such, it
might be germane to determining what regime should control if there’s an unavoidable conflict between two or
more regimes.261
Forum Selection: The issue of forum selection comes into the picture when both treaties have a dispute
settlement clause. In a case where both the climate treaties and other treaties apply to the same dispute, it is
crucial to determine which dispute settlement body has jurisdiction over the dispute. In reality, Contracting
Parties’ discretions will be the decisive factor in forum selection. It may be useful to discuss the issue of forum
selection in general terms, such as, whether a dispute settlement procedure whose applicable law is strictly
limited, is a relevant forum to deal with a case involving the conflict of treaty regimes. It is also necessary to
address the issue of exclusive jurisdiction clauses in some treaties,262 since such a clause, if included in a new
climate treaty, may be determinative on the issue of forum selection.
Climate change and Human Rights Law: Another area of considerable topical interest is the relationship
between climate change and human rights law. It is axiomatic that climate impacts, especially where severe,
because of the unequal distribution of emissions and physical effects, are likely to undermine the realization of a
range of protected human rights. Yet it is only in the recent past that an explicit human rights approach has been
brought to bear on the climate change problématique. Scholars and human rights bodies have begun increasingly
to advocate a human rights-centred approach to climate change - an approach which would place the individual
at the centre of inquiry, and draw attention to the impact that climate change could have on the realization of a
range of human rights.263 The UN Human Right Council, in March 2008, adopted resolution 7/23 and requested
the Office of the United Nations High Commissioner for Human Rights (OHCHR) to conduct a detailed
analytical study on the relationship between climate change and human rights. This study has since been
submitted.264 In March 2009 the Council adopted Resolution 10/4 titled Human rights and Climate Change
258

Report of the Study Group on the International Law Commission on Fragmentation of International Law, A/CN.4/L.628
206-244 (Aug. 1, 2002), ¶¶ 410-480.
259
Panel Report, European Communities-Measures Affecting the Approval and Marketing of Biotech Products, WT/DS291/R,
WT/DS292/R, WT/DS293/R (Sept. 29, 2006) ¶ 7.71.
260
Mitsuo Matsushita, et al. (eds.), THE WORLD TRADE ORGANIZATION: LAW, PRACTICE AND POLICY 109-111 (2nd edn., Oxford
University Press, 2006).
261
Comment by Committee member Burns.
262
For example, NAFTA Article 2005 (1) provides that “[s]ubject to paragraphs 2, 3 and 4, disputes regarding any matter
arising under both this Agreement and the General Agreement on Tariffs and Trade, any agreement negotiated thereunder, or
any successor agreement (GATT), may be settled in either forum at the discretion of the complaining Party.”
263
See generally, Stephen Humphreys, THE HUMAN RIGHTS DIMENSIONS OF CLIMATE CHANGE: A ROUGH GUIDE 3 (The
International Council on Human Rights Policy, 2008).
264
Report of the Office of the United Nations High Commissioner for Human Rights on the relationship between climate
change and human rights, A/HRC/10/61 (Jan. 15, 2009)

which recognizes that climate change-related impacts have a range of implications for the effective realization of
human rights, and that human rights obligations and commitments have the potential to inform and strengthen
international and national policy-making.265 The OHCHR is currently engaged in soliciting views from a range
of stake holders on the relationship between climate change and human rights.266
Another event of note, which captured the popular imagination, is the Inuit petition before the Inter-American
Commission on Human Rights. The Inuit claimed that the impacts of climate change, caused by acts and
omissions of the United States, violated their fundamental human rights – in particular the rights to the benefits
of culture, to property, to the preservation of health, life, physical integrity, security, and a means of subsistence,
and to residence, movement, and inviolability of the home.267 These rights, they argued, were protected under
several international human rights instruments, including the American Declaration of the Rights and Duties of
Man.268 The Commission refused to review the merits of the petition on the grounds that the “information
provided does not enable us to determine whether the alleged facts would tend to characterize a violation of
rights protected by the American Declaration.”269 But it did lead to a “Hearing of a General Nature” on human
rights and global warming and ongoing study of the topic by the Commission as part of its larger engagement
with environmental rights.270 There are also several cases of a similar nature before other international human
rights bodies and some national courts.
The Committee may wish to consider ways in which climate impacts and mitigation measures impact the
realization of human rights, and the value and limits of adopting human rights approaches to climate protection.
Core issues to consider include:271
•
When do the impacts of climate change implicate and/or violate human rights?
•
When these climate change-related human rights impacts and/or violations take place, who is
responsible and what is the appropriate remedy?
•
Which forums are best suited to addressing these issues and which international, regional, national, and
subnational human and civil rights laws should apply?
•
How do the complex spatial and temporal scales of the problem condition responses to the above
questions?
4. Negotiating a post-2012 Climate Change Regime: the Legal Challenges Ahead
Negotiations for a post-2012 climate change regime are currently underway. Given the failure of Parties to reach
a legally binding agreement in Copenhagen, and the ongoing uncertainty in the negotiations, it may not be
fruitful to engage in speculative exercises seeking to predict the architecture of the post-2012 regime. Once the
post-2012 regime is firmly in place, the Committee may choose to consider the relationship of a new legal
framework with the current regime and with general international law. For now, however, it may be useful to
provide a preliminary analysis of the current status of negotiations so as both to provide a basis for the
Committee’s future work, and ensure that the Committee’s work, while anchored in law and legal doctrine,
remains policy relevant and influential. A preliminary analysis of the current state of negotiations, with an
indication of legal challenges ahead, is offered below. This analysis proceeds on the basis that the issue of legal
form is of primary importance to international legal scholars, and albeit seemingly procedural, it captures the key
disagreements in the climate change regime.
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(i) Legal Form of the “Agreed Outcome”272
The chapeau to the first operative paragraph of the Bali Action Plan, 2007, which launched the current phase of
negotiations, reads: [the Conference of Parties (COP)] “[d]ecides to launch a comprehensive process to enable
the full, effective and sustained implementation of the Convention through long-term cooperative action, now, up
to and beyond 2012, in order to reach an agreed outcome and adopt a decision at its fifteenth session, by
addressing, inter alia…” The term “an agreed outcome,” in the Bali Action Plan indicated a lack of agreement on
both the legal form that the likely outcome of this process could take, and the level of ambition that it should
reflect. The Berlin Mandate, comparable to the Bali Action Plan in so far as it too launched a process to advance
the climate change regime, explicitly specified the legal form of the outcome - “a Protocol or another legal
instrument.”273 The legal form that the outcome of the Bali Action Plan could take is however is left open. A
range of legal form options exist, among them:
•
A legally binding instrument either to:
o
supplement the FCCC and Kyoto Protocol, or
o
replace the Kyoto Protocol
•
An amendment or set of amendments to the FCCC including to the Annexes, and by adding Annex/es
•
A single COP decision or a set of COP decisions to further implement the FCCC
•
A Ministerial Declaration containing the elements of the political agreement, details of which may be
worked out later, and
•
Any combination or package of the above.
Options other than a Protocol replacing Kyoto would likely be accompanied by a set of amendments to the
Kyoto Protocol, in particular to Annex B, pursuant to Kyoto Article 3 (9), requiring new targets for industrialized
countries. There is a process underway –Ad Hoc open-ended Working Group to consider further commitments
for developed countries beyond 2012 under the Kyoto Protocol (AWG-KP) - for this purpose.274
Most developed countries favour a single integrated instrument that replaces the Kyoto Protocol which would, in
their view, ensure greater participation and therefore effectiveness of the climate change regime. This would in
particular ensure the participation of the United States that is responsible for 20% of the world’s annual
emissions and 30% of historical emissions (1900-2000).275 The United States has long considered the Kyoto
Protocol to be “ineffective and unfair,” in part because it does not include mitigation commitments for major
“population centers” such as China and India.276 It has also in the recent negotiations proven resistant to the
charm of Kyoto’s accounting and compliance rules. The United States is unlikely to ratify the Kyoto Protocol,
even if comprehensively amended. Since other developed countries consider it essential that they are in the same
legal instrument as the United States - subject to the same flexibility and constraints (or lack thereof) and
standards - they are willing to transition to a new integrated instrument. Developed countries are also arguing for
a single integrated instrument because they view the two-track process to be burdensome and unwieldy. A new
instrument incorporating key elements of the Kyoto Protocol, they believe, would ensure greater policy
coherence and institutional coordination in the climate change regime. Their position is ultimately based on the
political judgment that if they were to transition to a single integrated outcome thatcaptures market-friendly
elements of the Kyoto Protocol, permits flexible approaches tailored to national circumstances, and defers to
domestic political constraints, the United States will become a party to it.
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Most developing countries are however opposed to a single integrated instrument as this instrument is likely,
given emerging political realities, to have a fundamentally different character to that of the Kyoto Protocol. It is
likely to reflect a bottom-up rather than top-down approach, to breach the perceived Bali “firewall,”277 and to
cherry-pick from the Kyoto Protocol,278 in the process altering, they fear, the balance of responsibilities in the
climate change regime. They are also concerned that in the process of transitioning to a single integrated
instrument, many key elements of the Kyoto Protocol, in particular, the compliance system, will be abandoned,
and that other rules will be diluted.279 Proposals by developed countries advocate mitigation requirements
applicable to all Parties not tailored to developed and developing countries respectively, as envisaged by the Bali
Action Plan. Their proposals, drawing on FCCC Article 4(1), focus on the common responsibilities Parties share
and are guarded on differentiation or specific commitments of developed countries.
(ii) The Copenhagen Accord, 2009
The 2009 Copenhagen Accord, tenuous as its legal status is,280 is the only substantive outcome that emerged
from the Copenhagen conclave. The Accord, however, did not resolve the fundamental cleavages between
Parties. On the fate of the Kyoto Protocol, it was silent. The only reference to the Kyoto Protocol occurred in
paragraph 4 relating to Annex I mitigation targets. The pertinent part reads: “Annex I Parties that are Party to the
Kyoto Protocol will thereby further strengthen the emissions reductions initiated by the Kyoto Protocol.”281 The
careful use of the word “initiated” serves to keep this provision relevant whether or not the Kyoto Protocol
survives beyond its first commitment period. The CMP decision extending the work of the AWG-KP does
capture a resolve “to ensure that there is no gap between the first and second commitment periods of the Kyoto
Protocol,”282 but the Accord itself does not explicitly support the survival of the Kyoto Protocol. The fact that
this battle is yet to be fought is evident from the recent Japanese submission that reiterates its support for a
“single, extensive and ambitious agreement.”283
The Copenhagen Accord does not offer guidance on the issue of legal form or architecture of the future climate
change regime. An earlier draft of the Accord carried a paragraph requiring Parties to negotiate “one or more
legal instruments under the Convention, ideally within six months but no later than December 2010.”284 This
disappeared in the final draft, as did a similar reference to a “legally binding instrument” in the COP decision
extending the work of the AWG-LCA.285 The Accord may be perceived as tending towards a bottom-up
non-prescriptive architecture, in that States self-select their targets and actions and inscribe them in the
Appendices. However, the Kyoto Protocol also contains Annexes with targets. The distinction between the
Accord and the Kyoto Protocol is first, that the former is a political instrument and the latter a legal instrument.
This explains the second distinction, that the former allows, by necessity, self selection of targets/actions,
whereas the latter combines initial self-selection of targets and actions with subsequent international negotiation
of these. The fact, therefore, that the Accord contains Appendices listing targets and actions by countries, does
not predetermine the architecture of the future climate change regime.
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Finally it could be argued that the Accord does not provide any guidance on the differentiation debate.
Admittedly, developing countries have taken several steps forward in the Bali Action Plan, and in the Accord –
both in terms of agreeing to list their actions, and permitting, in whatever form, measurement, reporting and
verification of these actions.286However, the Accord does endorse differential treatment for developing countries
in several important ways. First, Annex I countries are obliged to adopt targets, while non-Annex I countries are
only required to implement mitigation actions. 287 Second, the language used to frame Annex I targets is
prescriptive - “Annex I Parties commit to…” – while the language used to frame non-Annex I mitigation actions
is predictive – “non-Annex I Parties…will implement..” 288 Moreover, non-Annex I mitigation actions are also
anchored in FCCC Articles 4 (1), and 4(7), and sustainable development. Although the Accord envisages that
such mitigation actions will be “voluntary and on the basis of support” with regard to least developed countries
and small island developing States,289 many large developing countries have in their submissions emphasized
that their submitted actions are undertaken on a “voluntary”290 basis. Meanwhile, the United States has reiterated
its preference for a “legally binding outcome in Mexico provided that the legally binding elements in an
otherwise acceptable agreement would apply in a symmetrical manner to all major economies.”291 This is yet
another issue that awaits resolution.
(iii) The Challenges Ahead
The Copenhagen Accord, for all its imperfections, has dominated much of the popular and political discourse in
the aftermath of the Copenhagen conference. The Accord, however, does not represent the “agreed outcome”
mandated by the Bali Action Plan. The “agreed outcome” of the two-year process by the ad hoc working group
on long-term cooperative action (AWG-LCA), launched by the Bali Action Plan in December 2007 is a COP
decision that extends the mandate of the AWG-LCA, and imposes a new deadline of COP-16, scheduled to be
held in November-December 2010 in Mexico.292 The AWG-LCA was tasked with continuing on the basis of the
work that had been undertaken thus far.293 The work under the ad hoc working group on the Kyoto Protocol
(AWG-KP) to arrive at targets for Kyoto’s developed countries is also set to continue.294 In April, in a short
session in Bonn, Parties agreed to schedule two extra weeks of negotiations this year, as well as to authorize the
Chairs to produce draft negotiating texts, on the basis of the work done thus far.295 The work undertaken thus far
is considerable - reams of party proposals, months of painstaking negotiations, and numerous versions of
negotiating texts under both tracks.
The road ahead is likely to be a difficult one, for the Copenhagen Accord did not settle any of the fundamental
cleavages that currently exist: the fate of the Kyoto Protocol; the legal form and architecture of the future legal
regime; and the nature and extent of differential treatment between developed and developing States.
While a single integrated legal instrument would be the most policy coherent and structurally appealing option,
the possibility of a post-2012 architecture that contains overlapping and related legal instruments, possibly of
differing legal status, and with differences in terms of membership, given the politics explored above, is not
unlikely. And, such a complex, layered and inter-linked regime will pose considerable legal and governance
challenges.296 At a minimum there must be coordination among the instruments in order to ensure that these
instruments and their implementation work as a whole, and parts of the whole do not undermine the regime or
compromise its environmental integrity. Ensuring consistency in the rules on crediting schemes and on
compliance is also critical to ensuring the sound operation of the carbon market. In such a package approach, the
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coordination of the timing and conditions of entry into force of the instruments will also be critical. In principle,
States have the discretion to choose whether or not to ratify an international treaty, therefore, it is possible that
States may ratify only one of the packaged instruments. Thus, the packaged instrument approach presents a
higher risk of undermining the integrity of the regime, since the applicable climate change regime may differ
from one country to another depending upon its ratification record.
5. Other Issues Which Could Be Examined by the Committee
(i) Issues Related to post-2012 Kyoto Compliance
(a) Kyoto Compliance cycle
(b) Lessons from the functioning of the Kyoto mechanisms, and CDM and Joint Implementation beyond 2012
(c) Lessons from the Kyoto Compliance System for the Post-2012 Climate Change Regime
(d) Issues related to Leakage
(ii) Legal Problems Arising Out of Specific Measures
(a) “Cap and Trade” and Flexible Mechanisms (including Emission Trading)
(b) Tax and Subsidies
(c) Voluntary Agreements
(d) Sector-Based Approaches
(e) Standard-setting / Labelling (Top-runner approach, Carbon-footprint, etc.)
(f) Bubble
(g) REDD+
(iii) Participation and Forum
(a) UN Forum
(b) Major Economies’ Forum
(c) G-8, 20, etc
(d) Private Sector Forum
(e) Others
(iv) Compliance, Transparency and Accountability
(a) Nature of Commitments and Actions
(b) Measurement, Reporting and Verification
(c) Facilitative Approach
(d) No-lose Approach
(e) Enforcement Approach
(f) Power of the Conference of the Parties and the Revision of the Agreements
(v) Conflict and Coordination with WTO Rules
(a) Climate treaties
(b) Domestic Measures

