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INTRODUCTION
Few issues in current debates on sustainable development give rise to more

controversy than the assessment of the positive and negative aspects of global-
ization. Some view this process as the “dollarization” and the onward march of
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global capitalism, whereas others consider globalization as ultimately the most
effective way to achieve sustainable development, through eradication of pover-
ty, protection of the environment and promotion of respect for human rights.
Recent data reveal that the world economy is still steadily expanding, currently
at a growth rate of approximately 3,5%.1 Many developing countries are part
and parcel of this growth. Nonetheless, the number of people living in absolute
poverty is still increasing2 and a multitude of environmental reports provide
gloomy pictures on the state of the environment. Are we witnessing a global-
ization without a human face? Is there an ecological and social race to the bot-
tom, as some have suggested?

The period under review (1998-2000) has not been without dramatic events in
the fields of concern to the ILA Committee on Sustainable Development. In parts
of Africa, Europe and Asia new conflicts erupted or old ones continued, thus seri-
ously impeding the path to sustainable development in peace and re-emphasizing
the interdependent nature of peace and security, of economic and social progress,
of respect for human rights and of environmental conservation. At the multilater-
al level we witnessed the failure within the OECD to arrive at a Multilateral
Agreement on Investment (MAI), partly as a result of severe neglect of the inter-
ests of developing countries and of environmental concerns. The WTO minister-
ial conference in Seattle was adjourned without initiating the envisaged new
round of multilateral trade negotiations, the so-called Millennium Round. Rather
the summit became known as “the battle of Seattle” in view of unanticipated
strong protests by an alliance of non-governmental organizations and trade unions
which merely shared a common agenda of trying to halt progress in the World
Trade Organization. Such protests were also directed against the Bretton Woods
institutions. An appealing, worldwide Jubilee campaign successfully resulted in
some debt reduction for the developing world through the (by the Group of
Seven) amended IMF/World Bank HIPC initiative (Highly Indebted Poor
Countries initiative) and arrangements by the Club of Paris, albeit not surprising-
ly less than stipulated by the campaign. Consequently, the usually scarcely
noticed Spring meeting of IMF/World Bank attracted worldwide attention as a
result of protests in the streets of Washington against “global injustice”. Various
UN review conferences convened to follow up (5+) the large UN conferences of
the early 1990s revealed how progress was impeded by continuing differences
between industrialized countries and developing countries as well as between
government delegations and non-governmental organizations.

These events cannot be viewed as isolated events, but rather as a cry for more
justice and equity in international relations and for more influence of people on
public international decision-making. Is international law moving in such a
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1 See World Economic and Social Survey, Department of Economic and Social Affairs, United
Nations, New York, 2000.
2 According to UNDP’s Human Development Report 2000, p. 2, 1.2 billion people are income
poor, living on less than 1 $ a day. More than a billion people in developing countries lack access
to safe water and more than 2.4 billion people lack adequate sanitation.



direction? Would that serve the cause of sustainable development? Obviously,
this Report will not be able to provide answers to these questions. Rather it
intends in Part I to briefly review and evaluate some major developments dur-
ing the period under review and to draw some conclusions from it. Part II con-
tains a report on the successful seminar on “Mercosul, Sustainable Development
and Human Rights”, held in São Paulo, Brazil, July 1999 which was jointly
organized by the Brazilian branch of the ILA, the Universities of São Paulo and
San Francisco and the Brazilian Institute for International Law and International
Relations. The 1998 ILA Conference in Taipei endorsed the Committee’s aim of
preparing an ILA Declaration on Principles of International Law on Sustainable
Development, building on responses received to the Committee’s questionnaire
on existing and new principles of international law in the field of sustainable
development. With a view to preparing such a Declaration, Part III of this
Report tentatively indicates main building blocks for the envisaged Declaration.
Part IV deals with the Committee’s Working Programme. Annex I includes the
questionnaire, while Annex II and III contain the replies by Working Groups of
the ILA branches of Japan and the Netherlands, respectively.

I. SOME SIGNIFICANT DEVELOPMENTS DURING THE PERIOD
UNDER REVIEW

1.1 The Failure of the MAI
In the 1998 report of the ILA Committee serious concern was expressed

about the appropriateness of the 29-member OECD as forum for negotiating a
truly multilateral investment agreement as well on the content of the draft
Multilateral Agreement on Investment (MAI) as it stood by April 1998.3 The
main reason was that the special needs and interests of developing countries
were largely ignored. Here it suffices to mention, among other things, unquali-
fied anti-discrimination clauses, little scope for any performance requirements
and severe restraint on the rights of host countries to determine their own devel-
opment policy and retain certain mechanisms to achieve national priorities in
accordance with international law. In addition, States were required to give
unconditional consent to dispute settlement by international arbitration, thereby
allowing its national judicial process to be bypassed. Extensive rights were
granted to foreign investors while imposing hardly any duties on them.
Concerns relating to cultural identity, employment, labour standards, human
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3 Report of the 68th ILA Conference, Tapei, London 1998, pp. 692-694. For some further criti-
cal views see A. Böhmer, ‘The Struggle for a Multilateral Agreement on Investment-an Assessment
of the Negotiating Process in the OECD’, German Yearbook of International Law, vol. 41 (1998),
pp. 267-298; I.McDonald, ‘The Multilateral Agreement on Investment: Heyday or MAI-day for
ecologically sustainable development?’, Melbourne University Law Review, 22 (1999), no. 3, pp.
617-56; N.J. Schrijver, ‘A Multilateral Agreement on Investment from a North-South perspective’,
in M. Brus and E. Nieuwenhuys (eds), Regulation of Foreign Investment, The Hague: Kluwer,
forthcoming.



rights, consumer protection and environmental conservation were hardly
addressed. This led to fierce protests from many non-governmental organiza-
tions. Fear of losing sovereignty was by no means a concern of developing
countries only. In the autumn of 1998 France decided to withdraw from the
negotiations and the OECD Ministerial Council had no other choice but to sus-
pend further talks for “a period of assessment and further consultation between
the negotiating Parties and with (sic!) the interested parts of their societies”.
Few believe that the MAI project in its present form can be relaunched.
However, the case for a comprehensive multilateral investment convention is
strong. Currently, foreign investment regulation is scattered over 1,700 bilater-
al investment treaties (BITs), a few regional investment treaties and national
investment laws. If such a project for multilateral investment regulation is to
have any added value, it must pursue an integrated approach. Without belittling
for a moment the need to protect foreign investment and foreign investors and
to accord them fair and equitable treatment, it is equally essential to move now
beyond the property-protection type of investment promotion and protection
conventions and to perceive foreign investment as an integrated part of interna-
tional efforts towards sustainable development in the sense of promoting eco-
nomic and social development, while protecting the environment and promot-
ing respect for other universal values such as labour standards and human
rights. That is not to say that all these issues should be addressed in a substan-
tive and detailed way in a future multilateral investment agreement, but one
should at least be aware that the environment in which foreign investors have to
operate is also shaped by such concerns. Some inspiration towards such an inte-
grated approach could have been drawn from documents such as the 1992 Rio
Declaration of Principles on Environment and Development, the 1993 Vienna
Declaration and Action Programme on Human Rights, the 1995 Copenhagen
Declaration of the World Summit on Social Development and the 1998 ILO
Declaration on the core labour standards.4 As in various other fields of interna-
tional economic law, the special needs and interests of poor and needy devel-
oping countries should be recognized and addressed. While it is important to
assist them in preparing infrastructure and establishing a climate conducive to
foreign investment, it is equally important to recognize and respect their right
to determine their own social and economic policies.

1.2 The WTO Ministerial Conference in Seattle
In recent years considerable progress has been made in strengthening inter-

national organizations and decision-making on international trade. This is
reflected in both the establishment of the World Trade Organization (WTO)
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4 Text in ILM, vol. 37 (1998), p. 1233. Paragraph 2 of this 1998 ILO Declaration provides that
all ILO members, even if they have not ratified the Conventions in question, have an obligation to
respect the following fundamental principles: freedom of association and the right to collective bar-
gaining; the elimination of all forms of forced or compulsory labour; the effective abolition of child
labour; and the elimination of discrimination in respect of employment and occupation.



with its single-agreement package and considerably increased membership
including many non-western countries. The impending accession of China to
the WTO will undoubtedly assist the WTO in becoming truly a universal organ-
isation. The abortive Seattle Ministerial Conference of the World Trade
Organisation of December 1999 proved to be a serious setback. The summit
was to have ushered in a new Round of Multilateral Trade Negotiations, the so-
called Millennium Round.5 The conclusion by some WTO Members of an
agreement on the establishment of an independent Advisory Center on WTO
law, with the specific mandate to provide legal aid to developing countries in
international settlement of trade disputes, was in fact the only tangible result.
The main reason for Seattle’s failure was a seemingly irreconcilable clash of
negotiating objectives pursued by developed industrialized countries including
those of the European Community and by developing countries including Least
Developed Countries. In addition, a wide variety of non-governmental organi-
zations including environmental groups, trade unions and development move-
ments, proved to be vehement in defining the WTO as “the enemy” rather than
as a vehicle for pursuing civil society interests.6

Yet there is scarcely any serious disagreement on the need to further
strengthen the international trading system administered by the WTO, its sub-
stantive rules governing the conduct of trade relations by its Members, as well
as its institutional and procedural rules serving them. Indeed, if the trading sys-
tem of the 21st century is to succeed in “raising standards of living, ensuring
full employment and a large and steadily growing volume of real income and
effective demand, and expanding the production and trade in goods and ser-
vices...in accordance with the objective of sustainable development”, it must be
equipped to achieve these goals.7 The disagreement, in essence, is the result of
diverging interests and of different priorities with respect to negotiating objec-
tives. Once again one appears to be witnessing some measure of polarisation
between groups of countries, seeking to emphasize particular socio-economic
goals and to de-emphasize others. One is reminded of the ideologically charged
rift between the ‘North’ and ‘South’ over the foundations of a New International
Economic Order (NIEO) in the 1970s.8 During the seventies, it was developing
countries who demanded more equitable international economic standards for
the NIEO, both to redress historical injustice and as a means of protection
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5 This section is based on F.Weiss (Committee member), “WTO: Reformed and Reforming”, key
note speech at the Spring meeting of the Netherlands International Law Association, 11 May 2000,
forthcoming as an international journal article.
6 See various articles in The Economist, 11 December 1999, pp. 13-19.
7 Preamble to the Agreement Establishing the WTO (emphasis added). One may also refer to
Article 2 of the EC Treaty, which provides that while “sustainable and non-inflationary [econom-
ic] growth” remains the engine of development as a whole, such growth is to be achieved in a
framework of a high level of employment, social protection, and competitiveness and of econom-
ic and social cohesion and solidarity among Member States.
8 Developing countries still emphasize the need for rules to regulate the market to protect their
legitimate concerns.



against overwhelming market forces. However, and perhaps somewhat para-
doxically, present day advocates of complementary international standard set-
ting are mainly the developed countries. It is developed countries who seek to
establish additional rules for the global economy and trading system so as to
protect a variety of societal values related to their vastly superior standards of
living. 

Beyond Seattle: an expanding agenda?
The WTO has already seen its jurisdiction expand over the last few years.

But even more is expected of the world trading system, which increasingly
intersects with issues directly affecting peoples’ lives. They include investment
and competition policies, environmental and development policies, human
rights, labour standards, health, animal welfare, distribution of resources, ethi-
cal issues and even security.9 All these issues are raised with “sovereignty of
purpose” by particular interest groups seeking regulatory intervention by
Members’ governments, unconcerned about possible “limits to the growth” and
utility of such activity in the global economy. It amounts to asking whether the
trade dossier needs to be enriched by flanking, complementary concerns arising
from globalizing economies and if so whether the WTO should be used to that
end as some kind of Super-Ministry for global economic governance. This is of
course a highly complex and controversial topic.

WTO decision-making
The formally democratic character of the WTO (in contrast to the IMF, for

example) is, at first, surprising. Formally each Member has an equal vote and
the WTO Ministerial Conferences have witnessed extensive debate. Turning
from theory to practice, oligarchy comes closer than democracy to describing
decision-making at the WTO. The traditional “Green Room” process gets
together a relatively small number of self-selected developed and developing
countries to decide on divisive issues. During the Tokyo Round, these talks
would typically involve less than 8 delegations, today a “full” Green Room
might well have 25-30 participants. Currently, “Green Room” participation typ-
ically include the Quad (US, EC, Canada, Japan), Australia, New Zealand,
Switzerland, Norway, possibly one or two transition economy countries, and a
number of large developing countries, including Argentina, Brazil, Chile,
Colombia, Egypt, India, Mexico, Pakistan, South Africa and at least one
ASEAN country. Most smaller developing countries stay out. 18 of the WTO
Members from Africa have no representation in Geneva. Obviously, too many
newly active players in WTO negotiations are excluded, including many of
those who have undertaken trade liberalization pursuant to the GATT Uruguay
Round and now have a greater claim on participation in WTO’s decision-mak-
ing process. Therefore, the hegemonic or parochial “Green Room” process
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9 For an analysis see F. Weiss, “The WTO and the progressive development of international trade
law”, in NYIL, vol. 39 (1998), pp. 71-117.



needs to be modernized. How is this to be done? Simply put, the WTO needs to
establish a small, informal steering committee, 20 or so in number, that can be
delegated responsibility for developing consensus on trade issues among the
members.

1.3 A New ACP-EC Partnership Agreement for the period 2000-20
On 23 June 2000, a new ACP-EC Partnership Agreement was signed in

Cotonou, Benin.10 The Cotonou Agreement is the successor to the four Lomé
Conventions spanning a period of 25 years development co-operation between
the European Community and a large number of developing countries in Africa,
the Caribbean and the Pacific. For many years, the Lomé Convention served as
the showpiece of international development co-operation in view of its contrac-
tual nature, equality of partners approach, comprehensive scope and the avail-
ability of relatively extensive financial resources. Recently, the Lomé approach
was seriously criticized as a result of among other factors “donor fatigue” and
the Convention’s incompatibility with Article XXIV GATT. The new
Agreement has been concluded for a period of twenty years, commencing on 1
March 2000. In a number of respects, the new Agreement represents a signifi-
cant break with the past. According to EC Development Commissioner Poul
Nielson, it even “constitutes the beginning of a new era of a relationship based
on a profound reform of the spirit, the objectives and the practice of (…) coop-
eration.”11

Objectives
The objectives of the Cotonou Agreement have been formulated more specif-

ically and in more detail than previous Lomé Conventions. The most important
novelty is the explicit central objective of the ACP-EC Partnership “of reducing
and eventually eradicating poverty consistent with the objectives of sustainable
development and the gradual integration of the ACP countries into the world
economy”. This is in line with Article 177 of the EC Treaty, as it was inserted
through the Treaty of Maastricht Treaty on European Union. In addition, the
economic, cultural and social development of the ACP states shall be pursued
“with a view to contributing to peace and security and to promoting a stable and
democratic political environment.”12 These objectives “shall inform all devel-
opment strategies and shall be tackled through an integrated approach taking
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10 For its complete text, see Commission of the European Communities, ‘Proposal for a Council
Decision concerning the conclusion of the Partnership Agreement between the African, Caribbean
and Pacific States on the one part, and the European Community and its Member States, on the
other part’, COM (2000) 324 final, 2000/0124 (AVC), Volume I, pp. 10-81, available through
http://europa.eu.int/comm/development/Cotonou. 
11 Speech by Mr. Poul Nielson, European Commissioner for Development Cooperation and
Humanitarian Aid, at the Cotonou signing ceremony, 23 June 2000, Commission press release,
SPEECH/00/241
12 Ibid., Article 1.



account at the same time of the political, economic, social, cultural and envi-
ronmental aspects of development.” From the subsequent long and diverse list
of subjects and principles to be taken into account in implementing the
Agreement, it follows that the Cotonou Agreement has a broad range. It
includes such matters as sustained economic growth, developing the private
sector, increasing employment, improving access to productive resources, sup-
porting respect for the rights of the individual and for meeting basic needs, pro-
moting social development” and the conditions for an “equitable distribution of
the fruits of growth”, and the situation of women. Gender issues, environmen-
tal protection and sustainable utilization and management of natural resources,
and institutional development and capacity building are cross-cutting
issues/themes for all development and co-operation strategies elaborated with-
in the ACP-EC Partnership Agreement.13

Principles
The spirit of the new Agreement is expressed in the following “fundamental

principles”, which formed the basis of ACP-EC cooperation. Firstly, equality of
partners and ownership of development strategies feature as such a fundamen-
tal principle: the ACP states “shall determine the development strategies for
their economies and societies in all sovereignty”. In so doing they are required
to show due regard for the essential elements of “respect for human rights,
democratic principles and the rule of law”.14 A major change is embedded in the
second fundamental principle spelled out in the Cotonou Agreement, that of
participation. This includes opening up the partnership to non-central govern-
ment actors, such as civil society organizations. In practice, this means that,
where appropriate, non-state actors shall be informed of and involved in con-
sultation on cooperation policies and strategies; be provided with financial
resources in order to support local development processes; be involved in the
implementation of projects and programmes in areas that concern them or
where they have a comparative advantage; receive capacity building support.15

The third fundamental element listed is that of “dialogue and the fulfilment of
mutual obligations”. The emphasis on the notion of mutual obligations seems to
indicate a more strict approach than in the past. The fourth fundamental element
is differentiation and regionalization. The former entails that cooperation
arrangements shall vary according to an ACP country’s level of development,
its needs, its economic performance and its long-term development strategy.
This contrasts with the previous notion of largely uniform treatment of all ACP
countries, as is particularly apparent from the new trade regime, which reflects
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13 Ibid., Articles 31-33.
14 Cotonou Agreement, loc. cit., n. 10, Articles 2 and 9(2). On the human rights related provisions
and  concrete supportive and punitive human rights policies within the Lomé framework during the
period 1975-1999, see K. Arts, Integrating Human Rights into Development Cooperation: The
Case of the Lomé Conventions, Kluwer Law International, The Hague/London/Boston, 2000.
15 Cotonou Agreement, ibid., Article 4.



clearly this shift towards differentiation.16

In addition to these previously known essential elements of ACP-EC coop-
eration, the Cotonou Agreement introduces yet another new legal category of
significant principles underlying the Partnership. It is the so-called “fundamen-
tal element” of good governance, defined as “the transparent and accountable
management of human, natural, economic and financial resources for the pur-
poses of equitable and sustainable development.” It is further provided that
good governance entails clear decision-making procedures at the level of pub-
lic authorities, transparent and accountable institutions, the primacy of law in
the management and distribution of resources and capacity building for elabo-
rating and implementing measures aiming in particular at preventing and com-
bating corruption. Serious cases of corruption, including acts of bribery leading
to corruption may give rise to “appropriate measures” such as punitive mea-
sures, which may - depending on the seriousness of the situation - amount to
partial or full suspension of the Partnership Agreement.17 This new good gov-
ernance/corruption provision was included under very strong pressure by the
European Community, despite strong objections by the ACP.

Implementation
The means to achieve the ACP-EC Partnership’s objectives are diverse. They

extend from a regular “comprehensive, balanced and deep political dialogue
leading to commitments on both sides”, to development finance co-operation
and economic and trade co-operation. Overall, 15,200 million Euro will be
made available by the European Community for implementing the Cotonou
Agreement in the next five years, of which 13,500 million Euro will be chan-
nelled through the 9th European Development Fund.18 The new trade arrange-
ments are a drastic change from the past. Previously, all ACP states enjoyed
access to a non-reciprocal preferential trade regime. Under Cotonou arrange-
ments, after a transition period, the previous system will be replaced by new
(WTO compatible) Regional Economic Partnership Agreements aiming at pro-
gressively establishing free trade areas. However, least-developed ACP coun-
tries will continue to receive special and differential treatment and will by and
large continue to benefit from the Lomé preferential trade regime.19

1.4 Towards a new architecture of the international monetary system?
New Architecture

The IMF is often criticized because it does not fulfil its proper role as an
institution with primary responsibility for the promotion of international mone-
tary stability. The Fund appeared to be heavily involved in promulgating adjust-
ment programs and long-term development strategies in dozens of developing

COMMITTEE ON LEGAL ASPECTS OF SUSTAINABLE DEVELOPMENT 9

16 Ibid., Article 2.
17 Ibid., Articles 9(3) and 97.
18 Financial Protocol, Annex I to Cotonou Agreement, loc. cit. n. 10, Volume II, p. 4.
19 Ibid., Articles 35 and 37.



countries, while neglecting its primary task as supervisor of the international
monetary system. The volatility of the international financial markets and cur-
rency crises, particularly in Asia and Russia, have prompted calls for a new
architecture of the international monetary system. Various groups, including the
G-7, G-10, G-22, international organisations and NGOs have made proposals
for a new design. Generally, such proposals suggest (re)creating global institu-
tions to cope with current international financial and monetary problems. These
institutions should have the capacity to act respectively as a (i) global lender of
last resort (a ‘global central bank’); (ii) global bankruptcy court (settling debts
and providing a fresh start when countries cannot meet their international finan-
cial obligation); and (iii) a global financial regulator to exercise jurisdiction
over non-sovereign actors in the international capital markets. The latter would
seek to remedy the lack of supervision by domestic regulators. 

Hitherto, the involvement in debt reduction operations, the HIPC [Highly
Indebted Poor Countries] Initiative20 is one of the most successful activities of
the IMF. The HIPC may be understood as a contribution to the promotion of
sustainable development. However, the process towards debt reduction has
proved to be burdensome and slow.

Institutional Change
In the institutional sphere the IMF has made only some cosmetic changes to

respond to new challenges. Thus the ‘Interim Committee’ was replaced by the
‘International Monetary and Financial Committee’ in order to be able to cope
with both monetary and financial issues. Moreover, the ‘Enhanced Structural
Adjustment Facility’ (ESAF) has been transformed into the ‘Poverty Reduction
and Growth Facility’ (PRGF) in an attempt to introduce additional conditions
on the use of resources. Thus the PRGF will put ‘great emphasis’ on ‘greater
transparency, improved monitoring, anticorruption initiatives, accountability,
and involvement of all sectors of society’.21

Meanwhile, more substantive changes are demanded by the Fund’s largest
member. Legislation in the United States is underway to force the IMF to lend
only so as to address currency crises and to prohibit lending with maturities of
more than one year.22 Further, the Fund must only lend against market interest
rates. This legislation, if implemented effectively, would virtually prohibit the
Fund to serve as a development institution. The obvious purpose of this legisla-
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20 The HIPC was established in 1996 through an IMF Executive Board instrument creating a trust
for financing debt-rescheduling operations. The joint IMF-World Bank HIPC initiative, which was
substantially broadened at the G-7 meeting of finance ministers in Cologne in June 1999, aims at
helping developing countries to reduce debt to levels that enable them to meet their foreign oblig-
ations without jeopardizing economic development. Resources under the initiative may be made
available as grants or as loans.
21 IMF Survey, October 11, 1999, p. 308-7.
22 IMF Reform Act of 2000, February 29, 2000, 106th Congress, HR 3750. For the rationale of
this Act see the Report of the Meltzer Commission at http://phantom-x.gsia.cmu.edu/ifiac.



tion is to force the Fund to stick strictly to its original mandate and to avoid
overlap and conflict with other financial institutions.23 The legislation also
includes a menacing sanctioning mechanism: if the Fund fails to bring about the
changes stipulated by the Act, the US must draw on its reserve tranche position,
thereby effectively reducing the resources available for lending.

Towards Monetary Convergence
Another response to crises is what may be called monetary convergence.

There are three forms of such convergence: (i) monetary union, (ii) dollariza-
tion and (iii) currency board systems.24 A monetary union is a multilateral
arrangement between States, whereas dollarization and currency board systems
are introduced unilaterally. A common purpose of these arrangements is the
adoption of a currency that is stable, and that will not be weakened by inflation.
The price to be paid is that a state can no longer (fully) exercise its monetary
sovereignty. Thus, the alternatives proposed are:

(i) a monetary union replaces a number of currencies by one currency and
creates a single monetary jurisdiction. The Economic and Monetary Union
(EMU) of the European Union is the most salient example of a monetary union,
with the Euro as its single currency. As the Euro eradicates exchange risks
between the 11 EU members, it creates a truly common market in which goods,
services and capital freely flow.

(ii) dollarization is the de facto or de jure replacement of a local currency by
the dollar or other major currency. De facto dollarization takes place when eco-
nomic actors (business, consumers) have lost confidence in the local currency
and maintain their financial wealth in assets denominated in foreign currency.
This occurs in an increasing number of developing countries. De jure dollariza-
tion is making the foreign currency the only legal tender, thereby abandoning
monetary sovereignty. The most important difference with monetary unions is
that here is no participation in the decision making on monetary policy issues
as there is no international agreement between the dollarizing state and the US.

(iii) a currency board system is a system, protected by law, of fixed exchange
rates in which the local currency continues to exist; a key feature is that a board
maintains a fixed proportion of reserves in a foreign currency, usually the US
dollar (or any other major currency); the board guarantees the exchange of notes
and coins for the foreign currency and vice versa at the fixed exchange rate; as
convertibility and the exchange rate guaranteed by law, a stable local currency
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23 For a discussion on the expanding jurisdiction of the Fund and the ‘principle of speciality’ as
developed by the International Court of Justice, see Erik Denters, ‘New Challenges to IMF
Jurisdiction’, XXIX Netherlands Yearbook of International Law (1998) 3-44.
24 Zeljko Bogetic, ‘Offical or “Full” Dollarization, Current Experiences and Issues’, 1999. This
paper and other literature are available at http://users.erols.com/currency, dedicated to dollarization
and currency boards. Steve Hanke, ‘ “Dollarization” - Linchpin of the New Financial Architecture’,
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is guaranteed. Such a system is practised by China and Malaysia, among other
countries.

1.5 Earth Charter Launched
On 29 June 2000, the Earth Charter was launched at the Peace Palace in The

Hague. Initially, during the process leading to the 1992 United Nations
Conference on Environment and Development (UNCED), the Earth Charter
was envisaged as a binding international instrument. However, at the time a
binding treaty proved not to be realistic. After UNCED a NGO approach was
chosen to foster the cause of an Earth Charter. The international partners (the
Earth Council, World Conservation Union (IUCN), Green Cross International,
the Amazonian Parliament, YMCA and many others) and national committees
should function as its promoters in this process. The current Earth Charter is
designed as a peoples’ treaty and is aimed to serve as “an ethical foundation for
the emerging world community” and a source of inspiration for policy, educa-
tion, religion and dialogue: ‘We must join together to bring forth a sustainable
global society founded on respect for nature, universal human rights, economic
justice, and a culture of peace’, as the Preamble puts it.25 The former chairman
of the IUCN Commission on Environmental Law stressed that the Earth Charter
should function as an ethical foundation for the IUCN Draft Covenant on
Environment and Development, an initiative of the IUCN to develop an inter-
national legally binding instrument on environment and development to be
adopted by the UN General Assembly.26

The Earth Charter consists of four parts, entitled: 1. Respect and care for the
community of life; 2. Ecological integrity; 3. Social and economic justice; and
4. Democracy, nonviolence and peace. Each part is specified by four principles,
a total of 16, which cover nearly every conceivable issue in the field of envi-
ronment and development. The first four principles, the core of the Charter,
include: 1. Respect Earth and life in all its diversity; 2. Care for the communi-
ty of life with understanding, compassion and love; 3. Build democratic soci-
eties that are just, participatory, sustainable and peaceful; and 4. Secure Earth’s
bounty and beauty for present and future generations.

The other principles range from rather established legal principles such as the
precautionary principle in Principle 6, through adopting patterns of production,
consumption and reproduction that safeguards Earth’s regeneration capacities
(Principle 7), to guaranteeing a human right to drinking water, clean air, food
security, shelter and safe sanitation (Principle 9.a).

While the principles as formulated in the Rio Declaration and the IUCN
Draft Covenant often involve a balance of interests, or at least reflect an aware-
ness of potential frictions, the Earth Charter presents its principles separately
and much more straight forward. Other notable differences are that the Rio
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Declaration and IUCN Draft Covenant address States and that they are cast in
the legal language of international instruments. In contrast, the Earth Charter is
written in an ambitious and informal, sometimes even poetic, style and is meant
to serve as a common standard for a sustainable way of life by which the con-
duct of all individuals, organizations, businesses, governments, and transna-
tional institutions is to be guided and assessed.

It is still somewhat unclear to what extent States and international organs
such as UNEP will support this process. Obviously, the Earth Charter cannot
and is not meant to replace public international instruments. However, as a pri-
vate, if not ‘civil society’ initiative, the principles of the Earth Charter can cer-
tainly provide a useful contribution to discussion and dialogue and serve as
another source of inspiration for the progressive development of international
law in the field of sustainable development.

1.6 Sustainable development in international judicial decisions
While international environmental law-making as reviewed in previous

reports proceeds extensively, it is timely to highlight the contribution made by
international courts to the clarification, consolidation and application of the
concept of sustainable development and related concepts in recent years.27

Reference should first of all be made to the International Court of Justice. In its
Advisory Opinion to the UN General Assembly on the Legality of the Threat or
Use of Nuclear Weapons the Court made reference to Principle 24 of the Rio
Declaration on Environment and Development (on protection of the environ-
ment in times of armed conflict) and stated that “the environment is not an
abstraction, but represents the living space, the quality of life and the health of
human beings, including generations unborn”.28 Moreover, the Court conclud-
ed: “The existence of the general obligation of States to ensure that activities
within their jurisdiction and control respect the environment of other States or
of areas beyond national control is part of the corpus of customary internation-
al law relating to the environment”.29 In its judgement in the case concerning
the Gabcikovo-Nagymaros project between Hungary and Slovakia the Court re-
emphasized and elaborated on this principle.30 Particularly noteworthy is the
following paragraph: “…new norms and standards have been developed, set
forth in a great number of instruments during the last two decades. Such new
norms have to be taken into consideration, and such standards given proper
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weight, not only when States contemplate new activities, but also when contin-
uing with activities begun in the past. This need to reconcile development with
protection of the environment is aptly expressed in the concept of sustainable
development.”31 It is interesting to note that Judge Weeramantry considered in
his separate opinion sustainable development not merely to be a concept, but
also a principle with normative value, based upon both the right to development
and the right to environmental protection. In his view sustainable development
is “part of modern international law by reason not only of its inescapable logi-
cal necessity, but also by reason of its wide and general acceptance by the glob-
al community”, reaffirming that “in the area of international law…there must be
both development and environmental protection, and that neither of these rights
can be neglected”. 

Second, reference can be made to the pronouncements by the WTO
Appellate Body, most notably in the United States-Import Prohibition of
Certain Shrimp and Shrimp Products Case (1998), commonly known as the
Shrimp Turtle case between the United States and India, Malaysia, Pakistan and
Thailand.32 The dispute centred on the question whether the US import ban on
shrimp harvested with the commercial fishing technology which may adverse-
ly affect sea turtles could be justified under Article XX (g) of GATT, which per-
mits in deviation of the GATT rules the taking of measures “relating to the con-
servation of exhaustible natural resources if such measures are made effective
in conjunction with restrictions on domestic production or consumption”. In its
interpretation of this Article the Appellate Body referred to “contemporary con-
cerns over the community of nations about the protection and conservation of
the environment” and to the fact that the Preamble of the WTO Agreement
explicitly acknowledges the objective of sustainable development, a concept
which in its view “has been generally accepted as integrating economic and
social development and environmental protection”. Hence, the Appellate Body
deemed US legislation “provisionally justified” under Article XX(g). Although
the Appellate Body ultimately decided that the US measures constituted an
unjustifiable discrimination, the various references to sustainable development
and legitimate environmental concerns contrast this decision with earlier deci-
sions of GATT panels, especially the Tuna/Dolphin panels (Mexico/US). Lastly,
it is interesting to refer to the provisional measures prescribed in the Southern
Bluefin Tuna Cases brought before the International Tribunal for the Law of the
Sea by Australia and New Zealand against Japan. The two claimants alleged
that the unilateral fishing program by Japan is contrary to the 1982 UN
Convention on the Law of the Sea, the 1993 Convention for the Conservation
of Southern Bluefin Tuna and customary international law. The Tribunal ruled
that indeed “measures should be taken as a matter of urgency to preserve the
rights of the parties and to avert further deterioration of the southern bluefin
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tuna stock”, in this way through the latter phrase suggesting that the prevention
of serious harm to the marine environment served as a main reason for the
Tribunal prescribing provisional measures.33

1.7 Assessment
From the above review of significant recent developments it follows that on

the one hand sustainable development has become an established objective of
the international community and a concept with a certain status in international
law, as exemplified in its incorporation in various conventions and in interna-
tional judicial decisions. On the other, little progress could be achieved in the
development of a comprehensive and balanced international law of sustainable
development. It proves to be extremely difficult to integrate environmental,
developmental and human rights concerns. As in the past with the Lomé
Conventions, the new Cotonou Agreement between the EC and the 71 develop-
ing countries in Africa, the Caribbean and the Pacific may well serve as a test-
ing ground for new directions international law is taking in this respect. We can-
not but note the erosion of some “traditional” principles of the law of  interna-
tional development cooperation: equality is increasingly being replaced by con-
ditionality, partnership by “take it or leave it”, preferential treatment in favour
of developing countries by graduation and integration into the GATT regime
and by common, but differentiated obligations in international environmental
regimes. Similar trends can be inferred from an analysis of the discussions in
the context of the WTO on a new Millennium Round and in the context of
IMF/World Bank on a new international financial architecture. Nevertheless,
from the policies of and discussions within these institutions and the United
Nations we can still observe a commitment to assist developing countries in
their development process and in coping with the potential negative aspects of
globalization. The same goes for the policies of individual industrialized coun-
tries, albeit that official development assistance is decreasing considerably. It
also became apparent that a perceived neglect of the interests and special needs
of developing countries still gives rise to strong protests from many circles,
including civil society in the west. It is a considerable challenge for interna-
tional lawyers to analyze which parts of the traditional law of international
development co-operation can and should be consolidated, where and how it is
to take new directions through normative developments and practice, and to
what extent international law can contribute to the integration of public inter-
national policy goals in the fields of human rights, development and environ-
mental protection, i.e. to promote sustainable development.
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II. SÃO PAULO CONFERENCE ON MERCOSUL, HUMAN RIGHTS
AND SUSTAINABLE DEVELOPMENT

On 26 and 27 July 1999, the first regional conference of the International
Law Association (ILA) in Latin America took place at São Paulo34. It focused
on Mercosul, human rights and development, and was organized in close co-
operation with the ILA Committee on Legal Aspects of Sustainable
Development. Mercosul or Mercosur is the Portuguese respectively Spanish
acronym for the Mercado Comun do Sul/del Sur. Argentina, Brazil, Paraguay
and Uruguay created this Southern Common Market on 26 March 1991. Chile
and Bolivia became associate members in 1996 and 1997, respectively.

The Secretary of the Brazilian ILA branch, Susana Camargio Vieira, was the
key figure in the preparation and organization of the conference. The concep-
tion and ideas for the present conference evolved out of the 1996 Amsterdam
Conference on International Economic Law with a Human Face, convened by
the University of Amsterdam under the auspices of the ILA Committee on Legal
Aspects of Sustainable Development.35 The greater part of the programme dealt
with sustainable development, the related themes being the implementation of
the main environmental treaties; environmental aspects of the law of the sea and
international co-operation; human rights and sustainable development law,
including the Inter-American System for the Protection of Human Rights, the
Central American experience, the right to development, environmental protec-
tion and national sovereignty over natural resources.

As to the implementation of international environmental agreements speak-
ers stressed again that it is up to States to move with the times. Developments
within Mercosul countries towards this end are promising. As for human rights
the same holds true, in that some States allege ‘changes in mores should not be
brought about by imposition from an international jurisdictional body but rather
by the internal debate within the legislature and the reflection of the popular
will’.36 However, it was also said that no State can ignore the impact of its
action on the citizens of other States and that the right to development ‘can
serve very well as the synthesis of core economic and social and civil and polit-
ical rights.’

The co-sponsors of the conference - the Brazilian ILA Branch, the Brazilian
Society for International Law, the University of São Paulo, the University São
Francisco and the Brazilian Institute for International Law and International
Relations (IDIRI)- had skilfully anticipated the challenge of globalization in the
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new century as a search for ‘the rules and institutions for stronger governance -
local, national and regional - to preserve the advantages of global markets and
competition, but also to provide enough space for human, community and envi-
ronmental resources to ensure that globalization works for people - not just for
profit’.37

Moreover, the programme urged practitioners and scholars from countries of
Mercosul, the North American Free Trade Agreement (NAFTA) and the
European Union as well as from Asia (Bangladesh, People’s Republic of
China/Hong Kong and Japan) to discuss the impact of the present economic cri-
sis on globalization and regionalization.

The general view was that there is no way back for Mercosul. The unmis-
takable advantages of having a market with a population of almost 220 million
largely outweigh the present disadvantages of members availing themselves
unilaterally of the safeguard clauses in the trade opening programme in order to
prevent the import of certain products such as Brazilian cotton or Argentinean
rice seriously damaging their respective domestic markets.

It was stressed time and again that Mercosul offers its investors a securities
market and a treaty system to avoid double taxation. Such advantages were
highlighted in the programme of the conference under the headings of intra-
regional co-operation possibilities and the impact of regional integration
processes upon companies. To that end Mercosul was compared with the
European Union. It was shown that the former is deliberately less institutional-
ized than the latter.

The speakers underlined in a variety of ways that Mercosul prefers flexibili-
ty in the mutual economic relations between the member states, if only for the
fact that its members detest supranationality. There are thus only some parallels
with the Western European models. In other words, Mercosul intends to be
more a free trade zone and customs union than a real common market. It does
not provide, for instance, for a compulsory settlement of disputes between the
members themselves, let alone with the institutions.

It was also observed that the institutional structure of Mercosul does not
include a permanent court. The Brasilia Protocol of 17 December 1991 on a sys-
tem for the settlement of disputes provides for arbitration by ad hoc three-judge
tribunals, the composition of which requires the co-operation of the States
involved. What is more, the 1994 Ouro Preto Protocol on the institutional struc-
ture of MERCOSUL shifted the attention to a General Procedure for
Complaints to the Mercosul Trade Commission.

Only recently the arbitration procedure has been employed. It is telling that
the recent fundamental differences regarding the interpretation and application
of the Mercosul safety clauses did not change this situation even in spite of
Brazil submitting the dispute to the World Trade Organization. 

Various Committee members participated in this conference. They all learnt
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a great deal on Mercosul as an example of regional economic co-operation and
on the way human rights and environmental conservation concerns are increas-
ingly integrated in economic decision-making at international and national lev-
els. In sum, the 1999 São Paulo conference served as a very useful lesson in
how countries and peoples in a particular region are working in practice to give
substance to the concept of sustainable development.

III. BUILDING BLOCKS FOR AN ILA DECLARATION ON INTERNA-
TIONAL LAW IN THE FIELD OF SUSTAINABLE DEVELOPMENT

Below an attempt is made to explain the rationale and feasibility of drafting an
ILA Declaration of Principles of Public International Law in the Field of
Sustainable Development. Moreover, a first outline is presented. The replies to the
questionnaire (reproduced in Annex I) by a number of members and other partic-
ipants in the work of the Committee are gratefully acknowledged and have been
a valuable input for preparing this list. A compilation of those individual replies
to the questionnaire is available as a separate document, while the replies by
Working Groups on Sustainable Development of the Japanese and Dutch branch-
es of the ILA are included in Annexes II and III, respectively, to this Report.

Changes since the 1986 Seoul Declaration
At the ILA Taipei Conference in 1998 the Committee decided to embark on

the process of supplementing the ILA’s Declaration on the Progressive
Development of Principles of Public International Law Relating to a New
International Economic Order with a new document. While the Seoul
Declaration remains a significant and inspiring document, obviously some fun-
damental changes have taken place in international relations and international
law since 1986.38 New challenges have emerged, including:

– the end of the Cold War and of East-West confrontation;
– a lessening of the North-South division between industrialized countries

and developing countries; 
– the increase of environmental awareness and political attention to envi-

ronmental conservation policies, reflected in the phrase “sustainable
development”;

– considerable differentiation among developing countries;
– the rise of economies in transition as a legally separate category;
– the growing attention to the role of human rights in development processes;
– the emergence of the concept of “good governance”;
– a strong tendency towards market economy, exemplified by liberalization

and privatization policies as stimulated by IMF, World Bank and WTO;
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– the notion of interdependence and the necessity of positive integration of
various public international policy goals, calling for long-term planning.

Obviously, these significant changes have had a profound impact on the evo-
lution of public international law since 1986. Various principles and concepts
such a New International Economic Order are no longer referred to, while oth-
ers such as the right to nationalize foreign property rights or the right to trans-
fer of technology are hardly invoked. The preponderant emphasis on sover-
eignty is challenged by strong emphasis on adherence to human rights, good
governance and environmental conservation. Some principles, for example that
of the principle of the common heritage of humankind, is increasingly being
replaced by the concept of common concern of humankind and the principle of
positive discrimination in favour of developing countries by those of common,
but differentiated responsibilities and graduation and integration. Moreover, key
principles such as those of sovereignty and of sovereignty over natural
resources have taken new directions in an increasingly interdependent world
and are no longer understood to entail just manifold rights but also duties and
responsibilities in a wide varieties of fields, for example in those of human
rights observance, good governance, foreign-investment regulation, the envi-
ronment and sustainable development.39

Work of other fora
The ILA Committee is in the fortunate position to be able to learn from and

build upon the work of various other international institutions, governmental
and non-governmental ones. Without claiming to be exhaustive, reference may
be made to the:

– Report by the Brundtland Experts Group on Environmental Law (1987);
– Rio Declaration of Principles on Environment and Development (1992);
– final documents of various other large UN Conferences, including the 18th

UNGA Special Session on International Economic Co-operation (1990),
the Vienna World Conference on Human Rights (1993), the Cairo
Conference on Population and Development (1994), the Beijing Women
Conference (1995) and the Copenhagen Social Summit (1995);

– Report of the Consultation on Sustainable Development: the Challenge to
International Law, FIELD, 1994;

– Agenda for Development by the UN Secretary-General (1995);
– IUCN Draft Covenant on Environment and Development, launched in

1995 and revised in 2000;
– Report of Expert Group Meeting on Identification of Principles of

International Law for Sustainable Development, UN Secretariat,
September 1995;
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– Books resulting from research seminars of our ILA Committee, including
The Right to Development in International Law (1992), Sustainable
Development and Good Governance (1995) and International Economic
Law with a Human Face (1997);

– Position Papers on International Environmental Law Aiming at Sustainable
Development, UNEP, 1997 and 2000 (“Montevideo Programmes II and III”);

– Earth Charter (2000).

The particular relevance of the Committee’s work
The main challenge for our Committee is now to build upon these declara-

tions and reports and to seek to identify existing and new legal principles of
international law relevant to the pursuance of sustainable development. While
the Committee should give due weight to both environmental and developmen-
tal concerns, the particular value it could add to the debate is undoubtedly its
competence with respect to international law relating to development. The very
fact that in recent years developmental concerns have been given relatively less
weight in politics as well as academia adds to the relevance of the Committee’s
mandate which is to contribute to the achievement of a balanced and compre-
hensive state of international law in the field of sustainable development, as also
called for in Chapter 39 of Agenda 21 of the UN Conference on Environment
and Development (1992). For further progress can be noted in the field of inter-
national environmental law, through both standard-setting by way of the con-
clusion of new conventions and through improved entry-into-force and imple-
mentation records, whereas very little progress can be reported on international
law relating to development. As so aptly stated in the reply by the Japanese
branch “our future Declaration may serve as a stimulus and source of inspira-
tion for States and international organizations in their work for codification and
progressive development of international law in the field of sustainable devel-
opment. It may also be useful in raising the public consciousness in this field as
well as in promoting movements by NGOs for sustainable development”. 

Framework of an ILA Declaration on Sustainable Development
Preamble

It is proposed that the Declaration will consist of a preamble and an opera-
tive part. In the preamble reference should first of all be made to the Rio prin-
ciples, which still reflect the views of the international community in the most
authoritative way. Furthermore, reference can be made to ILA’s Seoul
Declaration, to the profound changes in international relations since its adoption
in 1986 as indicated above and in particular to efforts to integrate the interna-
tional law of development, international environmental law and human rights
law, to global consensus on major aspects of development policies as reflected
in the final documents of the various large UN conferences during the 1990s
and the UN Secretary-General’s Agenda for Development and Millennium
Report, and to the work of various other bodies as referred to above. In addi-
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tion, the preamble should emphasise the need to give due weight to both the
developmental and environmental concerns in order to arrive at a comprehen-
sive and balanced international law in the field of sustainable development.
Hence, it should also be stated that the Declaration includes both a statement of
existing law (lex lata) and emerging “new” law (lex ferenda). The addressees of
the envisaged Declaration should not only be States and international organiza-
tions, but individuals, civil society, NGOs and companies as well.

Operative part: general section
A first section of the operative part could include a few general paragraphs of

key relevance to sustainable development. It seems imperative to provide in a
first paragraph a somewhat more precise and realistic definition of the concept
of sustainable development, in addition to the one of the Brundtland
Commission: “to ensure that it meets the needs of the present without compro-
mising the ability of future generations to meet their own needs”.40 In such a
paragraph it could also be emphasized that the concept of sustainable develop-
ment integrates developmental, environmental and human rights concerns.41

Here one could build on the description of development as contained in the 1986
Declaration on the Right to Development,42 while adding the element of the pro-
tection of the environment. On the other hand it should refer to the time dimen-
sion of the word “sustainable” in the sense of the need for medium- and long
term planning in order not to operate structurally beyond the limits of the envi-
ronmental utilization space and not to undermine the integrity of the environ-
ment on which nature and human life as well as economic development depend.

Secondly, it appears relevant to say something on the rule of public interna-
tional law in international economic relations and on the relevance of a norma-
tive framework for the quest for global justice.

Thirdly, the integration principle deserves a prominent place. Here inspira-
tion can be sought from various principles of the Stockholm and Rio
Declarations and the World Charter for Nature as well as the preamble to the
UN Convention on the Law of the Sea and Article 6 (on “positive integration”)
of the EU Treaty of Amsterdam.
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Operative part: specific principles
Next, it is proposed to include a number of specific principles, with a brief

commentary on each of them. Obviously, the Declaration has to be of a limited
length and not all principles of public international law with a bearing on sus-
tainable development can be included. Hence, it is proposed that the
Declaration should focus on the ones of direct, specific relevance and not con-
tain more than approximately twelve principles.

The following ones could qualify:
1. The duty to co-operate for global development and protection of the

environment
2. The principle of observance of human rights, both socio-economic and

cultural rights and civil and political rights (including the gender issue)
3. Sovereignty over natural resources and the duty of sustainable use of

natural resources
4. Inter- and intragenerational equity
5. Common but differentiated obligations
6. Recognition of the special needs and interests of economies in transition

and least developed countries and peoples
7. Common heritage/common concern of humankind
8. Precautionary principle
9. Public participation and access to information and justice
10. Good governance.

IV. WORKING PROGRAMME

The Committee will now concentrate its efforts on identifying, in more spe-
cific terms, existing and emerging principles of public international law in the
field of sustainable development, with a view of providing substance to the
envisaged Declaration. To this end further replies to the questionnaire, perhaps
in a somewhat amended version, will be sought as well as first reactions to the
outline and early drafts of the Declaration. The newly-established Amsterdam
Institute for International Development (AIID), a joint institution of the Vrije
Universiteit Amsterdam and the University of Amsterdam, intends to host a
research seminar on Sustainable Development in International Law: Principle
and Practice in May or June 2001. It would be relevant to convene at least one
other Committee meeting during the period 2000-2002. Suggestions by mem-
bers for a meeting place are most welcome. All these activities are scheduled
with a view to present the Committee’s Fifth, and, if possible, Final Report at
the ILA Conference in New Delhi in 2002. The Committee sincerely hopes that
it will be able to present at this Conference its Draft Declaration for adoption,
undoubtedly upon further discussion and, if necessary, amendments, as the ILA
New Delhi Declaration on Principles of International Law in the Field of
Sustainable Development.
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ANNEXES

Annex 1: Questionnaire of the ILA Committee on Legal Aspects of Sustainable
Development
Annex 2: Reply of the Working Group of the Japanese Branch
Annex 3: Reply of the Working Group of the Netherlands Branch

Annex 1

Questionnaire of the ILA Committee on Legal Aspects of Sustainable
Development

1. Please identify some or all of the main elements of the emerging inter-
national law of sustainable development.

2. Which principles, rights and rules included in the 1986 ILA Seoul
Declaration (headings attached) or others should in your view be part of
a new Declaration on international sustainable development law and
which should not?

3. Taking the Rio principles as a main point of reference, which principles
of international environmental law would lend themselves in your view
for inclusion, perhaps in an amended form?

4. Who should in your view be the addressees (States, peoples, business,
civil society?) of a declaration on international sustainable development
law?

5. In 1995, an ad hoc group of experts (incl. the Chairman and the General
Rapporteur of the ILA Committee) identified 5 categories with a total of
19 principles and concepts of international law for sustainable develop-
ment. Those already included in the Seoul Declaration (see the Appendix
of this Annex), albeit sometimes in a somewhat different formulation,
are marked with an asterisk. Please list a maximum of 12 principles for
inclusion in a future ILA Declaration.

(A) Principles of interrelationship and integration
(1) Principles of interrelationship and integration*

(B) Principles and concepts relating to environment and development
(2) Right to development*
(3) Right to a healthy environment
(4) Eradication of poverty
(5) Equity*
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(6) Sovereignty over natural resources* and responsibility not to cause dam-
age to the environment of other States or to areas beyond national juris-
diction

(7) Sustainable use of natural resources
(8) Prevention of environmental harm
(9) Precautionary principle

(C) Principles and concepts of international cooperation
(10) Duty to cooperate in the spirit of global partnership
(11) Common heritage of humankind*
(12) Cooperation in a transboundary context

(D) Principles and concepts of participation, decision-making and trans-
parency

(13) Public participation
(14) Access to information
(15) Environmental impact assessment and informed decision-making

(E) Principles and concepts of dispute avoidance and resolution monitoring
and compliance

(16) Peaceful settlement of disputes* in the field of environment and sustain-
able development

(17) Equal, expanded and effective access to judicial and administrative pro-
ceedings

(18) National implementation of international commitments
(19) Monitoring of compliance with international commitments

6. What would, in due course, at the intergovernmental level be the best
form of progressive development of international sustainable develop-
ment law and its codification: further declarations, elaboration in specif-
ic treaties, general framework treaty? And what would be the most
appropriate bodies within the United Nations—the ILC, Sixth
Committee of UNGA, UNEP, UNCTAD, Commission on Sustainable
Development or others?—for discussion on the need for progressive
development and codification of international sustainable development
law?

7. What in your view is the current status of the right to development in
international law? What positive measures can be taken to promote
implementation of the right to development?

8. What steps should be taken to integrate gender issues with sustainable
development, taken into account the commitments by States in inter alia
Agenda 21 (see chapter 24) and the Beijing Platform for Action (1995)?
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9. What is your view on the relationship between the concept of good gov-
ernance and sustainable development?

10. What steps should be taken to improve access by governments, indus-
tries and others to technology and science?

11. What views do you have on the draft Multilateral Agreement on
Investment as an instrument for global development?

12. What legal mechanisms should be developed to ensure implementation
of the Climate Change Convention and its Kyoto Protocol?

Appendix:
PRINCIPLES, RIGHTS AND RULES OF THE 1986 ILA SEOUL DEC-
LARATION

The rule of public international economic law in international economic relations

Pacta sunt servanda

The principles of equity and solidarity and the entitlement to development assis-
tance

The duty to cooperate for global development

Permanent sovereignty over natural resources, economic activities and wealth

The right to development

The principle of the common heritage of mankind

The principle of equality or non-discrimination

The principle of participatory equality of developing countries in international
economic relations

Principles of substantive equality, including the preferential and non-reciprocal
treatment of developing countries in international economic relations

The right of every State to benefit from science and technology

Principles of interpretation and application

The principle of peaceful settlement of disputes.
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Annex 2

Reply of the Japanese Branch to the Questionnaire of the ILA Committee
on Legal Aspects of Sustainable Development

by Prof. Yoshiro Matsui, chairman

Introduction
The Japanese Branch of the ILA established, in April 1999, a National

Committee on Legal Aspects of Sustainable Development.43 Nine replies to the
questionnaire were received. Below a summary of these replies is provided fol-
lowed by observations by Prof. Matsui. 

General Observations
Before entering into each question, it seems appropriate to present general

observations on the nature, scope and contents of our proposed Declaration on
the Law of Sustainable Development.

We have not yet an agreed or authentic definition of the concept of sustain-
able development, much less the definite contents of the law of/for sustainable
development. Two key components of sustainable development seem to be
environment and development, but these two notions cover almost all of human
life, and therefore, international law of/for sustainable development may extend
to international law in general. But it goes without saying that we do not intend
here to codify or develop progressively the entire field of international law.

In this respect, Kanehara presents two alternatives for the level of abstraction
of principles to be included in the future Declaration, and for its coverage.
According to Kanehara, our future Declaration may prescribe a sort of “frame-
work” principles on a high level of abstraction, or it may inductively “crystal-
lize” some essence of those principles, which have been established by positive
international law. As for the coverage of proposed Declaration, possible choic-
es are between all inclusive or selective, she argues.

Analyzed from this perspective, the questionnaire itself seems to be based on
a premise that our future Declaration will be rather abstract and all inclusive.
And, this presumption is accepted by Iwama, Takashima and Nishiumi among
the members of Japan’s National Committee.

But, some members are critical to this approach. Murase sees very little util-
ity in enumerating “empty” principles as in the case of Seoul Declaration, and
submits that our future Declaration should address concrete problems with
appropriate focuses. He strongly advocates an inductive approach based on pos-
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itive international law. Ida also argues that we should concentrate our attention
on some core principles of sustainable development law. Too many wide and
general principles may make us lose sight of the precise substantive elements of
this branch of law, he warns. Referring to “Legal Principles for Environmental
Protection and Sustainable Development” proposed by the WCED Experts
Group on Environmental Law in 1987 as an example, Tomioka also argues for
limitation of our subjects.

My own opinion in this respect is as follows:
At the outset, we have to reconfirm the nature of our proposed Declaration.

Being a product of an academic association, it cannot have a direct legal effect
like treaties or even resolutions of international organizations. We expect, how-
ever, that our future Declaration may serve as a stimulus and source of inspira-
tion for States and international organizations in their work of codification and
progressive development of international law in the field of sustainable devel-
opment. It may also be useful in raising the public consciousness in this field as
well as in promoting movements by NGOs for sustainable development.

Bearing the nature and objectives of our Declaration in mind, I submit that it
should not be confined to the codification in its narrow sense as a restatement
of existing law, but should proceed to the progressive development of interna-
tional law for sustainable development. Even the codification work by the
International Law Commission, a predominantly technical organ composed of
legal specialists, cannot be devoid of elements of progressive development.

Two more points may be pertinent here. Firstly, as pointed out above, sus-
tainable development or its two key components, environment and develop-
ment, covers almost all of the human life, and therefore, international law of/for
sustainable development may extend to almost all the fields of international law.
Therefore, in order not to diffuse our attention, we should concentrate on some
concrete principles directly pertinent to sustainable development. Many gener-
al principles of international law, such as the principles of non-intervention,
respect for human rights in general, peaceful settlement of disputes, and so on,
may be of some relevance to sustainable development, but, they would prefer-
ably be referred to in the preamble to the proposed Declaration.

Secondly, as the history of discussion in our Committee shows, there have
been two lines of argument concerning sustainable development, one is that of
environment and the other is that of development. And, to our regret, so far we
could not find out the meeting point of these two lines of argument. However,
sustainable development must be a concept for coordination or integration of
environment and development. Therefore, we have to deal with environment
and development in an integrative manner, not separately.

Question 1. Please identify some or all the elements of the emerging interna-
tional law of sustainable development.

Some members of Japan’s National Committee make general comments on
this question. Kanehara points out that if we choose the “all inclusive” approach,
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the 19 principles identified by the ad hoc group of experts in 1995 will be perti-
nent, and, if we choose the “selective” approach, the future Declaration will con-
fine itself to principles not adequately dealt with in the individual fields of inter-
national law, such as environment, economy and human rights. Tomioka argues
that the purpose of sustainable development is to satisfy the human needs under
the harmonization of environmental protection with development, and that for
developing countries satisfying basic human needs and eradication of poverty will
be an indispensable precondition for sustainable development. From this stand-
point, he proposes some elements of emerging international law of sustainable
development, introduced below. On the other hand, Ida does not find any new ele-
ments for international law of sustainable development. He takes the view that
refinement and revaluation of existing international law principles concerning
development and environment would be indispensable as well as sufficient. And
Murase is of opinion that the most important element of the notion of sustainable
development is the objective standards established by scientific evidence. Thus,
he is highly critical to the so-called “precautionary principle”, because it is self-
defeating as a legal norm due to the lack of objective clarity and predictability.

The following elements of the emerging international law of sustainable
development are given by the members of Japan’s National Committee, though
not necessarily in the identical terms:
A. General Principles

(1) principle of integration of environment and development
(2) principle of equity among nations as well as of intergenerational equity
(3) principle of prevention of environmental harm
(4) precautionary principle
(5) polluter-pay principle
(6) principle of sustainable use of natural resources
(7) principle of common but differentiated responsibilities
(8) principle of peaceful settlement of disputes

B. Rights of Peoples and Individuals
(9) right to development
(10) right to enjoy a decent environment

* These two rights may be integrated as one right of peoples and individuals to
sustainable development.
C. Rights and Duties of States in General

(11) permanent sovereignty over natural resources and the responsibility not
to cause damage to the environment

(12) principle of good neighbourliness and international cooperation
(13) principle of good governance including participatory democracy
(14) duty to take measures of remedy for environmental victims

D. Rights of Developing Countries
(15) special and preferential treatment for developing countries in the field of

environment and development
(16) eradication of poverty. * Item (7) may be included here.
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These elements seem to be of a diversified nature: some form the core ele-
ments peculiar to the notion of sustainable development, others may be derived
from these core elements, and still others are norms of general international law
or of another field of international law, though closely related to sustainable
development. Therefore, it may be appropriate here to identify some core ele-
ments peculiar to the emerging international law of sustainable development.
They are, I venture to say, elements (1), (2), (3), (6), (7), (9), (10), (11) and (14).

Question 2. Which principles, rights and rules included in the 1986 ILA Seoul
Declaration or others should in your view be part of a new Declaration on
international sustainable development law and which should not?

Ida makes two reservations in drawing rights and rules from the Seoul
Declaration: the principles enounced in it emphasize much more the develop-
mental aspects than the environmental ones. Therefore, we should combine
these two aspects so as to generate principles of sustainable development; a
wide coverage of the Seoul Declaration presented some difficulties in identify-
ing the substance of a NIEO law, and this experience teaches us that we should
concentrate our attention on some core principles of sustainable development
law. Murase’s critical comment on the Seoul Declaration is also referred to in
the General Observations above.

Many members of the Japan’s National Committee enumerate rights and
rules from the Seoul Declaration to be included in our future Declaration with-
out making general observations on this question. They are as follows (numbers
are those of the Seoul Declaration): 3. (some emphasize 3.3.), 4., 5., 6., 7., 8.,
9., 10., 11., 12., and 13. On the other hand, some members suggest the follow-
ing deletion from the Seoul Declaration: 1., 2., 3., 4.3., and 12.

Obviously, the authors of the questionnaire intend to draw some elements of
development from the Seoul Declaration, on the one hand, and some elements
in the field of environment mainly from the Rio Declaration (see Question 3).
Based on this understanding, I would like to mention some provisions of the
Seoul Declaration to be included in our proposed Declaration on Sustainable
Development Law. It goes without saying that these provisions must be inte-
grated with those in the field of environment, but this process will be the sub-
ject of our later deliberations. They are as follows: 3. (especially, 3.3.), 4. (with
deletion of reference to liberalization of trade in 4.3.), 5., 6. (with the under-
standing that the right to development is a human right of peoples and individ-
uals), 9., 10., and 11.

Question 3. Taking the Rio principles as a main point of reference, which prin-
ciples of international environmental law would lend themselves in your view
for inclusion, perhaps in an amended form?

Murase criticizes this question to be a “pick and choose” exercise, which
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would cut off the intrinsic linkages and destroy the established balances in such
a document as Rio Declaration drafted after a long and heated debate at a UN
forum. Though perhaps from a different standpoint, Iwama advocates the inclu-
sion of all the 27 principles of Rio Declaration into our future Declaration.
However, all other members of Japan’s National Committee who gave their
opinion on this question choose a “selective” approach and take up the follow-
ing principles from the Rio Declaration: Principles 1-8, 10-12, 14-22, and 24-
27. Principles 4, 7 and 15 get unanimous support among these members.

I share Murase’s concern about a “pick and choose” approach to an interna-
tional instrument like Rio Declaration, but I think we can certainly derive inspi-
ration from the principles listed in that Declaration, or make them our main
point of reference in enumerating principles of international environmental law
to be included in our proposed Declaration. From this standpoint, I choose the
following principles of Rio Declaration (standards of selection and classifica-
tion follow those used in Question 2):
A. General Principles

Principle 4: Principle 25 may be a part of this Principle.
Principle 15.

B. Rights of Peoples and Individuals
Principle 1.
Principle 3.

C. Rights and Duties of States in General
Principle 2.
Principle 7: This principle here involves responsibility of developed coun-
tries. In this sense, Principle 8 may be classified here.
Principle 11: Principles 10, 16, 17, 20, and 22 may be sub-categories of this
Principle, involving the notion of good governance.
Principle 27: Principles 12, 14, 19, 23 and 24 may be sub-categories of this
Principle.

D. Rights of Developing Countries
Principle 7: This Principle here implies preferential treatment for developing

countries. It may contain Principles 5, 6 and 11 (second sentence) as its sub-cat-
egories.

Please note that the same proviso as stated in the reply to Question 3 is
applicable here too.

Question 4. Who should in your view be the addressees (States, peoples, busi-
ness, civil society?) of a Declaration on international sustainable development
law?

At the outset of the reply to this question, I would like to point out that there
may be two possible kinds of “Declaration” to be taken into consideration here:
one is our proposed Declaration, and the other is a Declaration (or Convention)
to be negotiated and adopted on an intergovernmental level in the future, for
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which the former Declaration would be a stimulus, we hope. As for the former,
the problem of addressees seems to be simple: they are States, international
organizations, NGOs, peoples, business, civil society, individuals and alike: in
short, those who can have a say, directly or indirectly, in the future law-making
processes.

However, what this question has in mind is surely a Declaration, and all the
members of Japan’s National Committee who responded this question did so on
this premise. Their common position is that the addressees of a future
Declaration on sustainable development law would mainly or primarily be
States, the predominant subject of international law in the present state of inter-
national relations. They also admit that, depending on the nature of rights and
duties to be included in the Declaration, entities other than States, such as
NGOs, peoples, multinational corporations, and so on, may be addressees. But,
in the case of entities other than States as addressees, there may well arise a dif-
ficult problem of applicability of international law to them. Some legal basis or
appropriate procedural guarantee would be necessary for the solution of this
problem, as particularly Ida and Kanehara point out.

Question 5. In 1995, an ad hoc group of experts identified 5 categories with a
total of 19 principles and concepts of international law for sustainable devel-
opment. Please list a maximum of twelve principles for inclusion in a future ILA
Declaration.

As stated in the General Observation and replies to Questions 1-3, here also
seems to emerge a problem of standard for selection. Ida chooses some princi-
ples relating specifically to sustainable development law (introduced below),
and suggests that principles of more general or wider range of application are to
be stated either in general provisions or in a preamble. Here as elsewhere,
Murase is highly critical to the approach of this Question, and argues for the
concrete rules applicable in the actual relations of States rather than high-sound-
ing empty principles. At the opposite end, there is Iwama’s opinion that we
should include all the 19 principles instead of selecting 12 principles. Selection
by individual members of Japan’s National Committee who responded to this
Question is reported in the full text of this report as reproduced in the compila-
tion of replies.

In my own view, principle 1 seems to be the most important cardinal princi-
ple underlying the concept of sustainable development, and, therefore, must
surely be a part of our proposed Declaration, though its legal formulation may
encounter some difficulties. Principle 2 is also one of the main component of
sustainable development seen from an angle of development. Understood as a
human right of peoples and individuals, the right to development (Principle 2)
may be combined with the right to a healthy environment (Principle 3) so as to
formulate a “right to sustainable development”. I would like to suggest this for-
mulation to be considered in our future discussion. Principle 4 would be a sub-
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category of Principle 2 and thus not to be included as an independent principle
in our Declaration. Principle 5, as understood to mean equity among nations as
well as intergenerational equity, is also one of the important components of the
concept of sustainable development. However, we will also encounter here dif-
ficulties in formulating it in legal terms. Principle 6 is without doubt a principle
of positive international law and, therefore, has to be incorporated in our future
Declaration as one of the basic principles, to which Principles 8 and 9 may be
attached as sub-categories. Principle 7 seems to be an important principle to be
included as well. However, it may well be considered to be a sub-principle
under Principle 6.

Principle 10 is a central principle without which the concept of sustainable
development as such could not stand. Thus, it has also to be included in our
future Declaration. Principle 12 may be one component of Principle 10.
Principle 11 seems to belong to another branch of international law. As for
Principles 13-15, I think it better for them to be combined to one principle,
called, for instance, “principle of good governance”, rather than three indepen-
dent principles. Principles 16 and 18 are surely principles of general interna-
tional law not specifically related to sustainable development. However, it is
also true that dispute avoidance and resolution, and monitoring and compliance
of obligations, in the field of sustainable development have some distinctive
features. Therefore, it would be advisable to include them in their peculiar for-
mulation, perhaps incorporating Principles 17 and 19. Last but not least, I have
to express my surprise and despair that I cannot find the principle of common
but differentiated responsibilities among the 19 principles enumerated. This
principle is certainly one of the most cardinal principles in the field of sustain-
able development. Without it, our future Declaration would be pointless.

Question 6. What would, in due course, at the intergovernmental level be the
best form of progressive development of international sustainable development
law and its codification? And what would be the most appropriate bodies with-
in the United Nations for discussions on the need for progressive development
and codification of international sustainable development law?

In view of its focused and precise formulation, this question obtains more
concrete answers from the members of Japan’s National Committee. As to the
form(s) of progressive development and codification, there are two groups of
ideas. Iwama and Tomioka suggest a single document, namely a declaration (by
the UN General Assembly). Kanehara presents an alternative: a treaty in case of
a limited set of principles inductively deduced from international practice; or a
declaration in other cases. The other group advocates a three-stage develop-
ment. According to Nishiumi and Takashima, the first stage would be a decla-
ration, the second a general framework treaty, and the third specific treaties. In
case of Ida, the second and the third would be reversed. And as to the appropri-
ate forum, Ida, Kanehara and Murase recommend the ILC, assisted by some
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technical bodies such as CSD or UNEP, because the work would be centred on
law. On the other hand, Takashima advocates the UN General Assembly assist-
ed by CSD in the first stage, the ILC in the second, and UNEP in the last stage.

Considering the present state of international law pertaining to sustainable
development or, environment and development, and taking into account the
extremely diversified interests and opinions on this problem, it would in my
view seem impossible for States to agree on some concrete principles and rules
of international law in this field in the near future. Therefore, the starting point
for codification and progressive development of international law of/for sus-
tainable development could be at best a Declaration adopted by the UN General
Assembly or by an International Conference like the Rio Conference held in
1992. Preparation of a draft Declaration may be entrusted to some ad hoc group
composed of experts in the field of environment, development and internation-
al law, perhaps under the auspices of the CSD. This Declaration has to include
some process for review of its implementation, which would make it possible
to show the degree of agreement among States on the principles stipulated and
to address difficulties they encounter in implementing those principles.

In this manner, it would be possible to enter the second phase of the codifi-
cation and progressive development of international sustainable development
law, i.e. the phase of concrete law-making in the individual fields of sustainable
development. The best forum for this stage would differ according to the prob-
lems to be dealt with, but in my view the ILC would not necessarily be a suit-
able body for this purpose. Surely, it is a technical body composed of interna-
tional law experts, but its members do not always have detailed knowledge on
environment and development as exemplified in its deliberation on the topic of
“International Liability for Injurious Consequences Arising Out of Acts Not
Prohibited by International Law”. A general framework convention in the field
of sustainable development, as suggested by some members of Japan’s National
Committee may be impossible to realize in the near future for the confines of
sustainable development are too wide to be able to make up a single convention
and the interests and opinions of States are too diverse in this field to attain
agreement.

Question 7. What in your opinion is the current status of the right to develop-
ment in international law? What positive measures can be taken to promote
implementation of the right to development?

Ida expresses doubt on the appropriateness of Questions 7 through 12 as such,
because the substance of the principles concerned are not yet defined, and
because we have not yet identified the principles to be included in the future
Declaration. Thus, he hopes the Bureau to postpone the occasion of putting these
questions before us in a later stage of our deliberation. I myself share this doubt
of Ida. However, some members of Japan’s National Committee replied to these
questions, and hence I will summarize them and present my own opinion.
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As to the current legal status of the right to development, Murase is of opin-
ion that the right is not yet established as lex lata, remaining to be a lex feren-
da proposition. On the other hand, Iwama, Nishiumi and Takashima see the
right to development to be an emerging or a nascent principle of international
law. With regard to measures for its implementation, Iwama stresses the need
for assistance to the needed and for a participatory democracy, while Takashima
emphasizes the necessity to clarify the contents of this right.

Nishiumi provides a somewhat detailed analysis on the two-level implication
of the right to development: for developing countries, it implies the right to pur-
sue their own national development and to require developed countries or the
international community to cooperate for the purpose of facilitating their
national development; for the people of developing countries, it implies the
right to realize their potentiality to the fullest possible extent. This second-level
implication, i.e. the aspect of a collective human right, is primordial for the real-
ization of sustainable development, because it orientates the internal regime of
developing countries towards democratization and makes redistribution of
wealth possible. And in this sense, it relates very closely to the Category D prin-
ciples referred to in Question 5 above, he argues.

My own understanding of the right to development corresponds to that of
Seoul Declaration and is elaborated in a book chapter.44 However, a word of
concern about changing the meaning of the right to development may be perti-
nent here. Apart from a controversial aspect of the right of States, the right to
development as originally understood in the Declaration on the Right to
Development (A/Res/41/128), was a human right of individuals as well as of
peoples. Through the latter it had an aspect of a collective right. But recent
developments concerning the right to development seem to have neglected this
collective aspect. For example, both the Vienna Declaration and General
Assembly resolution 48/141 which established the post of UNHCHR referred to
the right to development as a right of a “human person” without mentioning its
aspect of peoples’ right. And successive reports of the UNHCHR seem to have
reduced this right to a mere sum total of economic and social rights of individ-
uals. This tendency might have a negative effect of depriving the right to devel-
opment of its dynamic character as a medium of structural change of the inter-
national community.

Question 8. What steps should be taken to integrate gender issues with sustain-
able development, taken into account the commitments by States in inter alia
Agenda 21 and the Beijing Platform of Action?

Only three members of Japan’s National Committee forwarded replies on
this question. Among those who responded, Murase argues that the proposed
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rules on sustainable development are presumably applicable to both sexes, and
that gender problems should be treated as a separate issue by a separate com-
mittee. On the other hand, Iwama is of opinion that gender issues are closely
related to participatory democracy, particularly participation in decision-mak-
ing, information disclosure and benefit sharing. And, as Takashima points out,
there is the necessity of more theoretical analysis of the structural linkage
between gender issues and sustainable development.

Considering Principle 8 of the Rio Declaration, which refers to “appropriate
demographic policies”, as well as its Principle 20, it seems to be difficult to
deny a close interrelationship between gender issues and sustainable develop-
ment. In fact, “Women in Development” has been hotly debated in UN fora.
And, as stated by Iwama, gender issues are integral components of the notion
of good governance. However, it may not be practicable for us to do more than
paying reference to the importance of gender issues in our future Declaration
because of the wide and diversified implications.

Question 9. What is your view on the relationship between the concept of good
governance and sustainable development?

Except for Murase, who rejects the concept of good governance to be a legal
one and warns not to smuggle such an ambiguous and subjective notion into the
Committee’s work, all other members of Japan’s National Committee who
responded to this question stress the indivisible relationship between good gov-
ernance and sustainable development. Tomioka argues that good governance
and sustainable development have the same objective in common, because the
former concerns the problem of how to manage our society in order to attain
better living conditions for us and the latter seeks to realize the optimum point
of harmony between environmental protection and resource development.
Tomioka and Takashima state that sustainable development would ultimately be
achieved by good governance. For Nishiumi, good governance is a very impor-
tant principle in so far as it enables peoples to participate in decision-making
and also gives opportunities for NGOs to develop and enrich the law in this
field. In addition, he is of opinion that good governance is operational in the
decision-making and institutional arrangements for international organizations.

However, it must be noted that some cautions are voiced on the notion of
good governance. Takashima notes that we would encounter political difficul-
ties in the process of consolidation of the concept of good governance, because
it requires some democratic system, upon which there seems to be no agreed
definition in the present international community, in both domestic and interna-
tional society. Kanehara argues that in order to fully realize the objects and pur-
poses of international environmental law and international law of development
— that may take essential parts of would-be sustainable development law —
international law is indispensably required to touch upon the domestic structure
of sovereign States as an issue of good governance, and this would be an impor-
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tant step forward to a new era of international law. But at the same time, she
points out that it would require us to reconsider such relevant traditional princi-
ples and notions as sovereignty, domestic jurisdiction, and non-intervention.

I also have an ambivalent feeling toward the notion of good governance. On
the one hand, understood as a concept enabling peoples to participate in deci-
sion-making in diversified fields and at every level of social organization, good
governance is undoubtedly a corollary or an indispensable component of the
right of peoples to self-determination. In this sense, its invaluable importance
for sustainable development has been unanimously accepted. But, on the other
hand, as pointed out by some members of Japan’s National Committee, there
has been no agreement on the content and scope of good governance among
various actors of present-day international community. Moreover, it has not
been uncommon that some developed countries as well as international organi-
zations utilize good governance as a pretext to press their own notion of “human
rights, democracy and market economy” upon developing countries and coun-
tries undergoing the process of transition to a market economy. This seems to
be a violation of the right of peoples to self-determination. Thus, the first thing
to do on the concept of good governance is to clarify its meaning and contents
in order to attain consensus among various actors of international community.
This would be an indispensable precondition for us to successfully incorporate
this concept into our future Declaration on Sustainable Development Law.

Question 10. What steps should be taken to improve access by governments,
industries and others to technology and science?

Only a few remarks of a general nature were forwarded on this question by
the members of Japan’s National Committee. Whereas Murase discusses the
question, Iwama points out the necessity of examination on the applicability of
a notion of “common goods”. Kanehara cites finance mechanisms and technol-
ogy transfer system established under several global environmental law treaties
as good examples for this purpose. Takashima argues for strengthening the tech-
nical cooperation through the UN and ODA, and also for promoting transfer of
appropriate technology owned by corporations.

As stated in paragraph 11 of the Seoul Declaration and Principle 9 of the Rio
Declaration, transfer of technology is an indispensable component of the con-
cept of sustainable development. And Chapter 34 of Agenda 21 proposed a wide
range of policy measures for this purpose. But, in legal terms, we have not
enough materials in this field except for some provisions provided for in some
treaties for global environmental protection, as pointed out by Kanehara.
Therefore, our starting point here seems to be a comparative analysis of these
relevant provisions, from which we will be able to deduce some precepts to be
utilized for our future Declaration.
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Question 11. What views do you have on the draft Multilateral Agreement on
Investment as an instrument for global development?

Perhaps because it proved to become an aborted enterprise, this question on
MAI got only four replies from the members of Japan’s National Committee.
Nishiumi gives two reasons which explain this failure. First, the contents of the
proposed MAI were so favourable for foreign investors (i.e., multinational
enterprises, hereafter, referred to as MNEs) and so restrictive on the sovereign-
ty of host countries that the latter could not take, for example, any legislative
measures for labour or environmental policies. Second, thanks to the activities
of NGOs publicizing these deficiencies of the proposed MAI, the EU countries,
especially France, voiced strong protests against this project. He argues that,
should there be a negotiation on a MAI within the WTO, much more concern
would be required about sustainable development, such as the right to develop-
ment and sovereignty over natural resources. Also Takashima, though admitting
growing importance of private investment for global development in the view
of the decrease of ODA, notes the necessity for exercising control over the ever-
spiralling movement of transnational investment. And Iwama proposes to
examine the necessity for inclusion of a provision on environmental impact
assessment into a future MAI.

My own view is that the draft MAI prepared by the OECD seems to have
been based on a premise that international investment has contributed, and will
contribute automatically, to the development of recipient countries. It would
have introduced a wide range of prohibition on employment requirements and
other performance requirements, thus depriving recipient countries of measures
to ensure that investment would contribute to the development of their own.
There was no hint of consideration here for developing countries.

As for labour standards, only the preamble would have referred to the obser-
vance of internationally recognized “core labour standards”, still within square
brackets. An operative provision on prohibiting the lowering of labour or envi-
ronmental standards as an encouragement of investment had not yet been
agreed to. Apart from a passing reference in the preamble, also in square brack-
ets, to environmental protection and conservation as well as to Rio Declaration
and Agenda 21, the operative part of the draft contained only a GATT Article 20
(a), (d) and (g)-type saving clause for environmental protection, which has
proved to be ineffective. There would have been no clause imposing some dis-
cipline for MNEs, except through the incorporation into an Annex of the non-
binding OECD Guidelines for MNEs. Thus, the draft MAI would have been a
document of MNEs, by MNEs (considering that the drafting forum was the
OECD, composed of the mother countries of MNEs), and for MNEs.

We have to learn lessons from this experience. First of all, the forum of drafting
was absolutely inadequate. There was hardly a possibility for developing countries
to make their views known and interests reflected during the process of delibera-
tion. I wonder whether even the WTO, the proposed next forum for deliberation,
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is the best place for such a project, considering its strong inclination towards lib-
eralization, though surely it is a more representative body than the OECD.

Question 12. What legal mechanisms should be developed to ensure implemen-
tation of the Climate Change Convention and its Kyoto Protocol?

For the purpose of ensuring implementation of the Climate Change
Convention and its Kyoto Protocol, Iwama and Takashima propose to establish
a non-compliance procedure such as provided for in the Montreal Protocol, as
amended in 1992, to the Vienna Convention for the Protection of the Ozone
Layer. Kanehara recommends to introduce more substantial and effective
reporting and review procedures. Murase presents some important problems
concerning the relationship between environmental protection and trade, with
special reference to the Climate Change Convention and its Kyoto Protocol.

In my own view this question may be too concrete in relation to our proposed
Declaration on the Law of Sustainable Development. Abstract and too general
formulations are not desirable for our future Declaration. However, it is also
clear that we cannot propose legal mechanisms for more effective implementa-
tion of all conventions in the field of environment and development. Therefore,
what we rather should do is to undertake a comparative analysis of these con-
ventions in order to find out a general formula of legal mechanisms for more
effective implementation of treaty obligations in this field.

Annex 3

Reply of the Dutch ILA (NVIR) Working Group on Legal Aspect of
Sustainable Development (chairman Prof. Paul de Waart) to the ILA
Questionnaire

Compiled by Dr Karin Arts, Secretary

Introduction
The Dutch Working Group on Legal Aspects of Sustainable Development

strongly supports the initiative of the international ILA Committee to issue a
questionnaire on legal aspects of sustainable development. It sees the question-
naire as a useful instrument to take stock of the current state of affairs in and
opinions about, legal aspects of sustainable development. The resulting inven-
tory of existing and possibly new principles of international law in the field of
sustainable development will serve as a relevant basis for preparing a ILA
Declaration of Principles of International Law on Sustainable Development.

The substantive responses of members of the Dutch Working Group to the
questionnaire are reproduced below. A valuable input was also provided by the
Dutch ILA (NVIR) Working Group on Feminism and International Law, which
is integrated in the overview presented below.
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Question 1. Please identify some or all of the main elements of the emerging
international law of sustainable development.

While considering this question, one needs to keep in mind that there are still
very different views as to what sustainable development is and entails. One should
therefore see this question 1 in close relation to question 5. Also, there may be com-
plications in using the notion of ‘rights’altogether in the spheres of (rights to) devel-
opment or environment, given their imprecise definition and limited justifiability.

Nevertheless, according to the Dutch Working Group on Legal Aspects of
Sustainable Development, three main fields are of crucial importance in this
context. Firstly, the international economic law of development. Secondly,
international environmental law as far as relevant to development, for example
concerning sustainable use of natural resources and inter-generational equity.
Thirdly, the area of human rights and development. Much of the existing work
on international law and sustainable development is heavily biased to the envi-
ronmental/ecological dimensions only. The challenge and way forward lie in the
integration of the three areas mentioned, in other words by adding the econom-
ic and human rights/social dimensions of sustainable development to the
already articulated environmental ones. Both an integration of and a balancing
between various interests, sometimes conflicting, are required. Failing such
integration, the practice of liberalisation will continue to undo the progressive
development in theory. The European Union is a case in point. While sustain-
able development was incorporated relatively prominently in the Treaty on
European Union (Maastricht Treaty, 1992), liberalisation for the purpose of
achieving as much economic growth as possible dominates in practice.

Reflecting on this question, the Dutch Working Group on Feminism and
International Law too finds it crucially important to take into account some
more general trends in the development of international law, in particular those
pertaining to a more holistic and multi-faceted approach. Obviously, sustainable
development cannot be narrowed down to being primarily an economic and
environmental problem, but should include the social and political/institutional
domains as well. Sustainable development cannot be achieved without realising
a minimum level of basic human rights for all. In fact, it would be perverse to
speak of sustainable development as long as large numbers of people all over
the world are suffering from structural forms of oppression, extreme poverty or
violence and the like. At the same time, sustainable development will ultimate-
ly depend on whether people live and act responsibly in their daily lives.

Question 2. Which principles, rights and rules included in the 1986 ILA Seoul
Declaration (headings attached) or others should in your view be part of a new
Declaration on international sustainable development and which should not?

It is the opinion of the Dutch Working Group on Legal Aspects of
Sustainable Development that, by and large, the content of the Seoul
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Declaration still stands relatively strongly. While it certainly needs some updat-
ing and broadening in order to reflect more recent developments concerning
international law and sustainable development, it is much more difficult to point
out elements of the Seoul Declaration that should no longer be seen as part of
the frame of reference anymore. Two elements were explicitly discussed in this
context: the pacta sunt servanda rule, and the right to benefit from science and
technology. Concerning the former, the view was expressed that pacta sunt ser-
vanda is part of general international law and not specific to sustainable devel-
opment law. One should be cautious not to develop artificially distinguished
principles positioned exclusively in international sustainable development law,
which are similar to, but not quite the same as, parallel rules of general interna-
tional law. Concerning the latter element, (a right to) transfer of technology has
perhaps lost its strength since Seoul. It would not qualify as ‘emerging law’ any-
more, but perhaps rather as ‘disappearing law’.

Among the other Seoul principles, rights and rules, equity and solidarity and
the entitlement to development assistance, the duty to cooperate for global
development, participatory equality in international economic relations and
principles of substantive equality are by some members seen as temporary prin-
ciples in the sense that they are only needed as long as there is a fundamental
imbalance in the distribution of the world’s wealth. In other words, these prin-
ciples will not be needed when developing countries attain a level of develop-
ment that enables them to participate in international economic relations on
equal footing with the industrialised world. Parallels could perhaps be drawn
with the concept of positive discrimination and affirmative action at the nation-
al level, which should be applied with restraint as it inherently confirms weak-
er positions, and which should not be applied as soon as parties have become
sufficiently strong to compete on the footing of general principles such as non-
discrimination. 

In line with the response to question 1, it is emphasised here again that inte-
gration is the crux of the matter. Hence, a major challenge is to combine sus-
tainable development with free trade and economic growth, also through organ-
isations like the WTO, EU and IMF.

According to the Dutch working group on Feminism and International Law,
the Seoul Declaration is now a somewhat narrow, one-dimensional document
which does not necessarily square well with the more holistic and multi-faceted
approach that is emerging in international law generally.

Question 3. Taking the Rio principles attached as a main point of reference,
which principles of international environmental law would lend themselves in
your view for inclusion, perhaps in an amended form?

According to some, the Rio Declaration demonstrates the danger of vague-
ness as a result of incorporating too large a number of principles. The question-
naire in its current form carries no safeguards against this danger. Its question
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5, for example, leaves open the possibility of different listings of 12 principles.
This can easily lead to inclusion of a number of principles in the ILA
Declaration equal to that of Rio, which then unavoidably would be addressed as
briefly and vaguely as is the case in the Rio Declaration.

One should consider the importance of the protection of nature as such much
more prominently than was done so far in most relevant international instru-
ments/documents. A less anthropocentric approach is highly desirable. In this
respect there is a lot to learn from the IUCN draft International Covenant on
Environment and Development.

The issue of participation, including the role of non-state actors (major
groups, indigenous groups, and women – Rio principles 20-22) lends itself for
inclusion. Another area incorporated in Rio that could possibly qualify for this
purpose is that of norms concerning the area of sustainable development and
armed conflict (Rio principles 24 and 25).

Question 4. Who should in your view be the addressees (States, peoples, busi-
ness, civil society?) of a Declaration on international sustainable development
law?

According to the Dutch Working Group on Feminism and International Law
it is not entirely clear what ‘addressee’ means. If this means that the important
role of non-state actors in sustainable development should be acknowledged,
the Working Group fully agrees to include business, civil society and indivi-
duals as addressees. However, if this means to refer to who can be a subject of
international obligations it would be very wary to extend the scope beyond
states. Obviously, rights and duties cannot be limited to inter-state relations, but
should include duties of states regarding the internal organisation of the state
and its inhabitants.

The Dutch Working Group on Legal Aspects of Sustainable Development
largely supports this line and finds it important to keep a distinction between
addressees and subjects of international law of sustainable development. In
addition to the ones listed, international organisations should also be included.
Differentiation between status, role, rights and duties of the various different
categories is useful and relevant: states and international organisations are per-
haps the primary target group; transnational/multinational corporations, inter-
national banks, ‘the market’ (i.e. anything important which falls outside nation-
al jurisdiction) the secondary group; and civil society and individuals the ter-
tiary group. Current trends in ‘decent entrepreneurship’ expressed through e.g.
codes of conduct for companies operating internationally deserve attention, just
like the trend in the European Union to implement binding directives through
voluntary covenants with the business sector.
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Question 5. In 1995, an ad-hoc group of experts identified 5 categories with a
total of 19 principles and concepts of international law for sustainable devel-
opment. Please list a maximum of twelve principles for inclusion in a future ILA
Declaration.

The scores of five members of the Dutch Working Group on Legal Aspects
of Sustainable Development are reported in the full compilation of replies.

Attention should be given to the connection between principles A(1), C(10),
E and questions 10, 11 and 12 of the questionnaire. Filling-in A(1), according
to the example of the 1986 ILA Declaration, would require relatively little space
in the new Declaration on Sustainable Development. Principles as referred to
under B(2) to B(9) are of course necessary and require relatively much space.
This is not the case for principles C(10) and E(16) and the last three questions
of the questionnaire. The validity of listing national implementation of interna-
tional commitments (E18) as a separate principle can be questioned.

The view was expressed that the issue of transparency listed in the title of
section D of the list of principles is an absolute requirement for sustainable
development. May a country veil or conceal its economic state? (cf. far-reach-
ing proposals concerning Special Dissemination Standards) Such concealing is
an obstacle to sustainable development, as proved by currency crises and their
disastrous consequences. ‘Transparency’ is partly covered by ‘access to infor-
mation’ (D14), but it is questionable whether that would extend to the distribu-
tion of macro-economic data. ‘Transparency’ is also connected to the relation-
ship between good governance and sustainable development (see remark ques-
tion 9).

Question 6. What would, in due course, at the intergovernmental level be the
best form of progressive development of international sustainable development
law and its codification? And what would be the most appropriate bodies with-
in the UN for discussions on the need for progressive development and codifi-
cation of international sustainable development law?

There is no clear consensus in the Dutch Working Group on Legal Aspects
of Sustainable Development on “the best form of progressive development of
international sustainable development law and its codification”. On the one
hand, according to some, yet (an)other Declaration(s) or Framework Treaty is
perhaps not the most obvious course of action. Ultimately, detailed treaties with
clear-cut rights, duties and responsibilities count. On the other hand,
Declarations and especially Framework Treaties can provide a useful frame for
coordination of the activities of different organisations/institutions/actors.
Moreover, the significant and important advantage of a Declaration is that it
requires no ratification procedures. Declarations can also be instrumental in
identifying problem areas, stimulating progressive development of law and sug-
gesting action to be taken in formulations to be used later on in binding docu-
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ments. An example of the latter is the incorporation of the goal of ‘sustainable
development’, under the influence of the Rio Declaration, in Art. 6 EC of the
Treaty of Amsterdam. In fact it is not necessary to take a definite position on
this question. Anything that could make a valuable contribution to the indicat-
ed goal should be welcomed.

Question 7. What in your view is the current status of the right to development
in international law? What positive measures can be taken to promote its imple-
mentation?

In essence, the right to development can be viewed as the synthesis of vari-
ous existing social and economic human rights, for example the right to food
and primary healthcare, and civil and political human rights, such as the free-
dom of expression. The right to development has given rise to considerable ide-
ological controversy. Some governments, most notably the US, have fervently
opposed the existence of a right to development, while others considered it as
of primordial importance. However, in recent years this divergence of opinion
seems to be diminishing. References to the right to development could be
included in Rio Principle 3, the Vienna Declaration of Human Rights and the
Copenhagen Social Summit. It is also included in some treaties, including the
African Charter of Human and Peoples’ Rights. Yet, its exact meaning, added
value and legal status in international law remain somewhat unclear.

Question 8. What steps should be taken to integrate gender issues with sustain-
able development?

According to the Dutch Working Group on Feminism and International Law,
it would be relevant to formulate general principles which would do justice to
the developments in contemporary international law and which would be
applicable to all other principles, rights and rules of international law regarding
sustainable development.45 One of those general principles should cover inte-
grating a gender perspective. This could be achieved by formulating the oblig-
ation to make some kind of ‘gender impact assessment’. Of course such an
assessment would make sense only in combination with the other aspects as
advocated by the Working Group. The remarks to be made, however, can only
be tentative. A fuller analysis of a gender-sensitive approach would need much
more research and reflection.
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Question 9. What is your view on the relationship between the concept of good
governance and sustainable development?

Good governance will involve among others ensuring domestic procedural
safeguards, of utmost importance in achieving a balanced approach to develop-
ment and environmental concerns.

Question 10. What steps should be taken to improve access by governments,
industries and others to technology and science?

Sustainable development is concerned with the preservation of the environ-
ment as well as economic development. The latter requires (among other things)
the enhancement of production of goods and services and investment to that
end; the former puts a brake on such production and investment.

Technology and science play a role in both processes: technology and sci-
ence constitute a major production factor today for industry producing goods
and services; and they represent an essential condition for the protection of the
environment.

In retrospect it is clear that none of the efforts made in the CERDS and the
subsequent attempts to spread technology cheaply and efficiently among all
concerned in the developing nations has been successful. This is true also for
national legislation introduced in a number of countries, in particular in Latin
America, in the 1970s and 1980s. These laws were designed to promote the
transfer of technology to developing countries on conditions deemed fair to the
recipients, but in practice they proved in many cases to be unduly restrictive and
harmful to the interests of industry which owned the know-how; they virtually
stopped the transfer of technology instead of promoting it. Many of these laws
were abrogated or mitigated after some years and the transfer of technology
process started again. In the light of this experience it is submitted that the inter-
ests of all concerned—public authority and private interests in developing as
well as developed countries—are best served by a liberal regime relying on the
market mechanism. There will be abuses from time to time under such a sys-
tem, as there are bound to be abuses under any other conceivable regime. The
best way to deal with abuses would seem to be reliance on impartial, i.e. inter-
national, arbitration or conciliation in any agreement concluded relating to
international transfers of technology or other transactions about know-how.

Question 11. What views do you have on the draft Multilateral Agreement on
Investment as an instrument for global development?

When, in 1995, negotiations started within the OECD, it was clear that the
Multilateral Agreement on Investment (MAI) was not meant to be an instrument
for sustainable development and fair competition, but primarily a tool for
investment promotion and protection. The draft MAI was actually heavily crit-
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icised by NGOs and others when the OECD first published it at the beginning
of 1997. The criticism concerned, among other things, the lack of references to
labour standards and environmental protection clauses, the lack of specific pro-
visions for developing countries, and the unbalanced protection provisions for
investors in contrast to the absence of any obligations on their part.
Furthermore, the draft MAI was meant to become a global treaty, open for sig-
nature to non-OECD countries, but these countries were not allowed to partici-
pate in the MAI negotiations. Consequently, various people considered the draft
MAI to be an instrument of ‘corporate capitalism’ imposed by industrialized
countries. These critical sounds were echoed by critical questions from the
European Parliament and national politicians in European countries. France
decided to withdraw from the negotiations, partially for cultural motives. At the
end of 1998, the negotiations were suspended because of lack of agreement.

Despite the above developments, many countries, including the Netherlands,
keep stressing the importance of establishing a global regime for investment. In
1999, the EU published its priorities for the envisaged Millennium Round of the
WTO, and put forward the establishment of a multilateral framework for invest-
ment as one of them. Some other countries plead for negotiations within the UN
framework (UNCTAD) or within the World Bank Group. It is, however, evident
that new negotiations for a multilateral investment framework need the support
of developing countries. At this moment such support is not yet assured. 

A deeper look into the core criticism on the draft MAI reveals a number of
problematic aspects to be considered. A first critique concerns the absolute
focus on economic growth as resulting from increased foreign investment.
According to the preamble of the draft MAI, foreign investment is intended to
elevate the world economy and contribute to the development of the countries
involved. It should lead to efficient utilisation of economic resources, create
employment opportunities and improve standards. But, to quote the Least
Developed Countries 1998 Report of UNCTAD, “the new consensus also
recognises that the goals of development extend beyond the relatively narrow
objectives of economic growth, to include distribution and poverty reduction,
social development and environmentally sustainable development”. No further
criteria potentially safeguarding the development of countries can be found in
the draft text of the MAI.

A second comment relates to the absence of integration of protection of envi-
ronment and of health within the draft MAI. Effective integration of environmental
and health norms seem to be of particular importance in the view of panel awards
of the WTO in the hormones disputes. These awards show that measures intended
to protect health will easily be overruled by liberalisation concepts, unless these
measures are justified by scientific research. The other party, however, often chal-
lenges these scientific results. The same could happen to a multilateral investment
framework lacking the necessary provisions regarding sustainable development.

Thirdly, provisions that acknowledge the position and particular problems of
developing countries in the world economy are lacking. The key concepts of the
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draft MAI are the principles of non-discrimination of foreign investment by
applying national treatment and most-favoured nation treatment to all investors.
Exceptions recognising the concept of states’ sovereignty to determine their
own development policies and priorities are not provided for. Development
policies that stimulate preferential treatment of local communities could well
conflict with the non-discrimination concept if no exceptions are made. In case
of dispute settlement, it is very well conceivable that awards will give priority
to liberalisation concepts over national development policies.

Lastly, the draft MAI protects investors and gives them rights, but does not
impose any obligations on them. For another approach reference is made to the
OECD Guidelines for Multinational Enterprises but those are not included as
binding provisions. The role and behaviour of multinationals is often a key factor
for development, especially for least developed countries. A globally controlled
competition regime seems to be essential. According to leading economists, with-
out such a regime the dominant tendency of liberalisation will inevitably lead to
market distortions, price agreements and change to an increasing number of oli-
gopolistic and even monopolistic national markets. Effectively controlling multi-
nationals at the national level has often proved to be difficult. The realisation of
an effective and just global competition regime is therefore particularly urgent.

To conclude, a multilateral investment framework could indeed contribute to
development. The draft MAI, however, was unmistakably designed for investment
protection rather than to stimulate sustainable development. Too many key issues were
not addressed which resulted in an unbalanced draft treaty without care for environ-
ment protection, social issues and developing countries. If we want to achieve sus-
tainable development of all countries we need another set-up for such a framework.

Question 12. What legal mechanisms should be developed to ensure implemen-
tation of the Climate Change Convention and its Kyoto Protocol?

The legal aspects and implications of the three Kyoto ‘flexibility mecha-
nisms’, i.e. joint implementation, clean development mechanisms and emis-
sions trading, are believed to be important but are yet to be clarified. In addi-
tion, non-compliance procedures modelled upon the Montreal Protocol could
also be instrumental in achieving the Kyoto targets.
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