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Introduction

The Committee on the Accountability of International Organisations was established in May 1996. The
First Report of the Committee was presented to the 68" Conference of the I LA at Taipei, 1998 (at p. 584)
and laid down the general themes that were deemed appropriate for study and consideration. The Second
Report presented to the 69" Conference at London, 2000 (at p. 878) comprised a discussion of relevant
genera principles, to which was annexed a co-rapporteurs draft of recommended rules and practices
(RRP-s). By the term “recommended rules and practices” was meant a set of relevant rules, principles
and guidelines intended to be relevant, pragmatic and feasible and to be of practical help to those
interested, both professionally and academically, in the accountability of international organisations.
The Committee recalls that this general rubric was specifically chosen so as not to prejudge, at least at
this stage, whether any given proposal should be seen as arecommendation for sound internal practice or
whether it lay at alegal level (and in that case whether it was de lege lata or de lege ferenda). In the
present Report the Committee consolidates, revises, develops and expands on the London RRP-s on the
same basis, and presents the attached set of recommended rules and practices which it consider to be
appropriate, pragmatic and feasible. The Committee believes it to be crucial that the RRP-s should
maintain a delicate balance between preserving the necessary autonomy in decision-making for the 10-s
and treaty-based organs and responding to the need, both in the sphere of international law and
international relations, to have these actors accountable for their acts and omissions.

The Committee intends after the New Delhi Conference to pursue its intention to test the feasibility,
practicality and acceptability of the proposals in the present Report by holding a series of informal
seminars with International Organisations of various kinds.

At its meeting in The Hague in March 2001, the Committee set up a Drafting Committee which met
twice, to review both the London draft RRP-s and a further draft produced by the co-rapporteurs. A
revised and consolidated draft was then circulated to all Committee members in advance of a two-day



meeting of the full Committee in December. In the light of the lengthy discussion at that meeting, the
draft was further revised by the Chairman and co-rapporteurs and recirculated to all Committee
members for final comments before being submitted to Headquarters as the present Report.

The existence and continuous refinement of a consolidated body of substantive primary rules and
practices governing both institutional and operational activities of |O-sisavital prerequisite for a well
functioning accountability regime.

It should be recalled that accountability cuts across every category of 10-s and treaty-organs and that
specific model rules or practices for particular clusters of 10-s could complement these common
standards. All references to an 10 include reference to treaty-organs unless the contrary is stated.
Primary and secondary RRP-s have to be read in conjunction with one another, as the imposition of
RRP-s without concomitant provisions regarding mechanisms for dispute settlement could undermine
the capacity to ensure compliance with these safeguards and obligations.

The starting point for the proposed RRP-sis that accountability is linked to the authority and power of
an 10 or treaty-based organ. Power entails accountability, that is the duty to account for its exercise.
States may be more willing to transfer power to an 10 if some guarantee is given that the transfer is
accompanied by appropriate mechanisms to ensure public accountability. The RRP-s are aimed at
making accountability operational by inter alia fostering the effectiveness and appropriateness of the use
of power and sanctioning the abuse or derailment of power.

Limitations on the institutional and operational authority and power of 10-s are derived from three
sources: institutional and procedural limitations based upon the internal law of the |O; substantive
limitations flowing from constitutional provisions and subsequent practice of each individua 10, from
primary rules of domestic and international law and the general practice of 10-s; and mechanisms for
supervision and monitoring (reporting, financial and administrative control, judicial review).
Codification of existing practice and the filling of gaps may occasionally result in certain draft model
rules now still belonging to the first level of accountability to be upgraded in the future to the legal
sphere.

No qualification of status under international law may be inferred from the use of the term “should”.
Nor should the use of the term “as a general rule” be understood as leaving no room for flexibility in
practice .

The RRP-sstem fromthe variety of yardsticks put forward inthe Committee’ sFirst Report. The variety
of legal layers providing flexibility for 10-s when conducting their multilevel operations has to be
matched by a comprehensive set of yardsticks leaving no loopholes at each individual legal level. Both
parties involved - the 10-s and treaty-based organs concerned and the entities asserting control and
supervision - although for different reasons, are looking for a certain degree of predictability and
consistency in the way the multiple yardsticks are put into operation: any attempt to impose too rigid a
system of accountability would not survive the complexities of international reality.

Part One: Recommended Rules and Practices on thefirst level of accountability.

Section One: RRP-sbased upon and derived from objectives, principlesand concepts common to
al 10-s.

The principle of good gover nance

The principle of good governance (or of good administration) asit is commonly understood, and which
is of an evolving nature, includes the following elements. transparency in both the decision-making
process and the implementation of the ensuing institutional and operational decisions; alarge degree of
democracy in the decision-making process; access to information open to all potentially concerned
and/or affected by the decisions at stake; the well-functioning of the international civil service; sound
financial management; and appropriate reporting and eval uation mechanisms.

Although these elements will be reviewed separately below, it is clear that their close interconnection,
also in practical terms, isvital to the achievement of good governance by 1O-s.

1. Transparency in both the decision-making process and the implementation of institutional and
operational decisions.

1) Normative decisions of an |O should as a general rule be adopted in a public vote.
2) Meetings of non-plenary organs should in principle be public unless inappropriate



3) Non-plenary organs of an 10 should as a general rule grant through their Rules of Procedure an
appropriate status to Member Sates particularly affected by decisions to be taken or contributing to
operational activities.

The basic standard should be that of the maximum possible transparency, bearing in mind that
transparency may in practice differ in format and modalities depending on the nature and stage of the
decision-making process. Non-plenary organs acting on behalf of the whole membership under the
governing provisions of an 10 have a special obligation to act as transparently as possible, and should
reduce as far as possible the number of non-public meetings. This special obligation of transparency
implies general, collective and individual elements, with regard to member states generaly, or to a state
or states specifically affected by the relevant decision being taken. Although transparency is hard to
achieve through formal rules the Committee proposes the above RRP-s, it being noted that the term
“normative decisions’ is used in the sense of conduct-setting or rule-making decisions or
recommendations

2. Participatory decision-making process

1) Plenary organs of an IO should make appropriate procedural arrangements enabling all membersto
participate fully in the decision-making process.

2) Plenary organs of an 10 should periodically review the membership of non-plenary organs.

3) When taking or reviewing decisions on coercive measures, organs of an 10 should enable Member
Sates whose interests are specially affected to express their views.

From an accountability point of view, it is clear that rules on decision-making partly determine to what
extent Member States can control the process by which 10-s employ the powers which have been
conferred upon them to realise the functions for which they have been established.

When reviewing the element of participation present in any decision-making process within an 1O, the
emphasisisinevitably upon the actual point of decision-making. Nevertheless, one should also be aware
of the practice of deliberations and even decision-making processes that may take place in non-plenary
organs or even informally. These informal processes are undoubtedly useful in lubricating the
decision-making process, especially in 10-s of a universal or quasi-universal character. However the
intervention of closed or informal processes, on an institutionalised basis, necessarily reduces
opportunities for external scrutiny. There is a close connection between transparency of the
decision-making process and its participatory character.

It should be noted that the term “coercive” is here used in its widest sense, including not just economic
coercion, but also measures related to, for example, membership.

3. Accessto information.

1) Documentsof an 10 should asa general rule be available to all Member Sates. Decisionsto restrict
access to documents should be reviewed at regular intervals by the competent organ.

2) 10-s should as a general rule formulate and publish plans setting the general orientation of their
programmes and establishing the objectives to be achieved and the strategies to be followed.

3) Projects envisaged by 10-s should be notified in good time to interested parties and, in appropriate
circumstances, to the public at large.

4) Subject to the provisions of paragraph 7 below, 10-s should ensure access by the public to
information held by them (including their archives). 10-s should not deny applications for accessto
information except for compelling reasons, on limited grounds such as privacy, commercial and
industrial secrecy, protection of the Organisation’s financial interests, protection of the security of
Member States or private parties.

5) Non-plenary organs of an 10 should provide information about their activitiesto all Member States
and wherever possible should make available the text of draft decisions under consideration.

6) When direct participation in confidential but formal consultations during private meetings is not
possible, the non-plenary organ should organise a briefing of non-members.

7) 10-sshould ensure effective protection against the disclosure of information which has cometo their
knowledge in circumstances imposing an obligation of confidentiality.

8) 10-s should publish regular reports on the measures they have taken to implement the above
provisions on public access to and the preservation of confidentiality of documents and information.



Every 10 has developed an information strategy not only to project a clear idea of what it is doing and
why, but also to respond to criticism. When addressing the issue of access to information held by an 10
one should be aware that internal flows of information are asimportant as what is directed to audiences
outside. The principle of good governance implies that ensuring full access to information is a
fundamental element in the accountable functioning of any organ of an 10, it being understood that
consent should be given by the parties whose interests are protected by confidentiality requirements

4. Well-functioning international civil service.

1) Inorder to maintain an efficient, competent and representative international civil service, each 10
should maintain and enforce the principles of integrity, impartiality, loyalty to the aims and purposes
of the 10, functional independence and discretion.

2) 10-s should not implement the above principles in such a manner as to prejudice the proper
administration of justice.

3) 10-s should provide for effective mechanisms of supervision and control over the Executive Head
and the Secretariat.

The principle of good governance requires 10-s to ensure a well-functioning and independent
international civil service which has an indispensable role to play in the performance of their
responsibilities. 10-s have formulated principles, recommended practices and issued guidelines and
regulations, which have been confirmed, elaborated and guaranteed through the case-law of the various
administrative tribunals. Delicate issues are bound to arise when the daily operation of thisframework is
confronted with the overriding concern that the 1O should be accountable. In cases before domestic
courts it will be for the executive Head of the 1O to decide upon the waiver of immunity from
jurisdiction. Particular attention has to be paid to the considerable power of the Secretariat of an 1O
which islargely based upon it being well informed on all the documentation and practices of the |O.

5. Sound financial management.

1) 10-sshould ensure aswide a participation as possible by Member Sates in the budgetary process.

2) 10-sshould maintain, asfar as possible, a consistent methodology and budgetary presentation.

3) 10-s should ensure that the budget is presented in such a way as to facilitate internal and external
audit and accountability. Accordingly:- a) the budget should be presented in a way that
demongtrates that each budgetary item has been duly authorised; b) operational expenditure should
be individually identified and accounted for; c) the role of extra-budgetary resources, including the
resources utilised by agencies and quasi-autonomous bodies, should be made clear; d) for both
categories of regular budgetary and extra-budgetary resources the same presentation and budget
methodol ogy should be utilised.

4) The organ vested with the powers of approval of the budget should allocate appropriate funding for
activities duly decided upon by competent organs of the 10. However, it should not approve
appropriations which it considersto be unnecessary or excessive.

5) During the course of the budgetary period, interim financial and programme performance reports
should be made available to governing bodies at regular intervals.

6) 10-s should establish rules and standards for the acceptance of voluntary contributions from
whatever source, designed to ensure that such contributions are in accordance with its purposes and
principles and do not distort its programmes. An 1O which accepts voluntary contributions remains
accountable to Member States both for having accepted these contributions and for the way they are

spent.

Since financing is at the heart of the functioning of any 10 the requirement of sound financial
management constitutes an important aspect of the principle of good governance and thus of the overall
accountability of 10-s. A transparent and consistent budgetary process occupies a central role.

A mechanism of internal auditing should review the regularity of al transactions, the conformity of
obligations and expenditures with the appropriations and the economic use of the resources of the |O.

A mechanism of external auditing should review whether the funds appropriated in the budget have been
spent in accordance with the provisions of the budget and of the financial regulations of the |O.

The use of the same presentation and methodology for both categories of regular and extra-budgetary
resources does not affect their respective procedures for approval.



6. Reporting and evaluation.

1) 10-s should publish periodic general reports on the ingtitutional and operational activities
undertaken in the period in question.

2) Organsto which other organs report under the rules of the 10, should ensure that such reports are
regularly received in an appropriate form and properly debated whenever required.

3) Prior to engaging in operational activities |0-s should articulate their objectives and the internal
lines of responsibility so asto provide reliable yardsticks for subsequent evaluation.

4) 10-s should establish appropriate mechanisms, such as Functional Operational Lessons Units, to
evaluate operational activities effectively and to facilitate future activities.

5) Subsidiary organs should be required to submit periodic reportsto their parent organ.

The processes of reporting and evaluation are situated at a crucia juncture of the principle of good
governance and the implementation of accountability of |O-s. They constitute the vital preconditionsfor,
and at the same time form an integral part of the whole process of its implementation.

The problem of accountability of plenary organs situates itself at the cross-roads of internal and external
accountability: the former is based upon internal mechanisms established with regard to the 10 in
question, the latter is constituted by the broad legal environment in which the 1O is created and operates.
Reporting should take place in accordance with a number of procedural and substantive requirementsin
order to enable efficient supervision and control. Accordingly the report should not only contain a
genuine account of the action or inaction but also explanations for the course of conduct during the
relevant period. It should be added that 10-s should not automatically use past operations as a model for
future activities.

The principle of good faith.

Organs and agents of |O-sare under a general legal obligationto act in all their dealingsin accordance
with the principle of good faith.

Thefundamental principle of good faith conditionsall acts, activitiesand conduct of 10-s, irrespective of
their individual or particular features, and this to the same extent as it operates vis-a-vis states and other
actors on the international scene.

The principle of good faith applies to both organs and agents of an 10. According to the International
Court of Justicean “Agent” is*“ any person who, whether apaid officia or not, and whether permanently
employed or not, has been charged by an organ of the Organisation \ﬁth carrying out, or helping to carry
out, one of its functions - in short, any person through whom it acts™

The fundamental nature of the principle of good faith has given rise to other important principles with
regard, for example, to the need for standards of honesty, fairness and reasonableness. The principle of
consistency of treatment in like cases, for example, may in certain situations give rise to legitimate
expectations.

The principles of constitutionality and institutional balance.

1) Each 1O isunder a legal obligation to carry out its functions and exercise its powers in accordance
with the rules of the organisation.

2) Organsof an 10 in carrying out their functions must respect theinstitutional balancelaid down in the
constituent instruments of the 10.

3) Organs and agents of an 10, in whatever official capacity they act, must take care not to exceed the
scope of their functions

Since |O-s are based on the rule of law, neither their Member States nor their organs can avoid a review
as to whether the decisions and measures adopted are in conformity with the basic constituent
instrument. Since 10-s can only act legally in accordance with an express or implied power founded
upon an express functional provision, they may only function in circumstances laid down directly or
indirectly in their constituent instrument. This accountability is owed to the Member States collectively
and to individual Member States.

The principle of institutional balance entailsthat organs of an international Organisation cannot overstep
the institutional restraints laid down in the constituent instrument determining how they exercise their



powers, and “perform a fﬁwction which is antithetical to the processes of decision-making with which
they have been invested.”

Theprinciple of supervision and control.

1) 10-sremain fully accountable for the actions and omissions of subsidiary organs.

2) Parent organs have a duty to exercise a degree of control and supervision over subsidiary organs
which corresponds to the functional autonomy granted.

3) Parent organs should use their supervisory and controlling power to overrule a decision by a
subsidiary organ if that decision is contrary to applicable legal rules.

4) The supervisory and controlling power implies the right of the parent organ to question the way in
which the subsidiary organ has exercised its competence.

5) An organ of an 10 that has delegated the exercise of any of its powers or functions remains fully
accountable for the way in which the power or function is being exercised. An organ delegating any
of its powers or functions must ensure that the content of the power or the function, the exercise of
which is being delegated, is clearly defined; that there is periodic and comprehensive reporting by
the delegatee to the delegating organ of the organisation; and that it retains the right to change at
any time the way a power or function is being exercised by its delegatee.

6) The principles stated in paragraphs 2,3 & 4 do not apply to organs of a judicial or quasi-judicial
character.

The principle of supervision and control through periodic evaluation of the activities of an 10 and of its
constituent organs, may be considered to be in the process of developing into a general principle of
contemporary international ingtitutional law. The principle of good governance provides the necessary
guidance as to the institutional and operational activities of an 10. Principal organs of an 10 have an
inherent power to establish subordinate organs to assist them in the exercise of their own express and
implied powers under the constituent instrument. The relationship between a parent or principal organ
and its subsidiary or subordinate organs, operating within the framework of validity of the former, but
possibly extending beyond its range of functions, is pivotal in terms of accountability.

In the case of delegation of power to subsidiary organs the scope and frequency of the reporting
obligation towards the parent organ should be commensurate with the degree of delegation, it being
noted that delegation may take place either with regard to a subsidiary organ or to an external body.
Relevant principles apply, mutatis mutandis, to the sub-contracting by an organ of an IO of the exercise
of any itsfunctions to an external entity.

Theprinciple of stating the reasonsfor decisionsor a particular course of action.

1) Organsof an IO are under an obligation to state reasons for their decisions.

2) With regard to decisions of a general nature, the obligation upon an organ of an 10 to provide
reasons will relate to the general character of such a decision only.

3) With regard to a decision of an individualised nature, the obligation of an organ of an 10 to provide
reasons includes clearly setting out the principal issues of law and fact upon which the decision is
based .

4) Non-plenary organs should reflect in their reports information of a non-confidential nature forming
the basis of their decisions.

The principle that a proper reasoned basis should be provided for its decisions and course of action (or
inaction as the case may be) serves multiple purposes with regard to any organ of an 10 asit is clearly
connected to several of the other principleslisted here. Compliance with this principle will contribute to
greater transparency, it will have an impact on the kind of procedure for the decision-making process,
and it will undoubtedly enhance the chances of accountability to operate properly, inter alia through the
exercise of supervision and control, even when no mechanism of judicial review is available or has been
put into operation. Compliance with the principle of stating reasons for decisions or for a course of
action is in accordance with the requirement that 10-s should behave in a consistent manner, and may
contribute to the creation of |egitimate expectations. Organs of an 10 should provide in their Rules of
Procedure for a process for requesting information or assistance from the Organisation’s Secretariat or
other persons or entities considered competent for the matter under consideration. 10-s should ensure



that information forming the basis of their decisions is collected in as comprehensive and reliable
manner as possible and that information gathering is done in an effective and timely manner.

The principle of procedural regularity.

1) 10-s should take necessary steps at all levels: a) to prevent abuse of discretionary powers; b)to
avoid errors of fact or of law; c) to ensure respect for due process and fair treatment, especially
when organs are exercising discretionary powers.

2) Organsof an 10 vested with executive powers should provide in their Rules of Procedure an express
requirement of giving prior notice to a defaulting Member of the 10 when coercive measures are
being considered.

The principle of procedural regularity is needed in order to supplement the principles of objectivity and
good faith with regard to minorities and individual Member States of an |10, international civil servants
and interested or affected third parties.

The principle of objectivity and impartiality.

1) An 10 should conduct its institutional and operational activitiesin a manner which is objective and
impartial and can be seen to be so.
2) Officers of an organ of an 10 should performtheir functionsin a fair and impartial way .

The principle of acting objectively and impartially, which can be drawn from the spirit of the constituent
instrument of an 1O, and from the express provision of acompetence to adopt internal rules of procedure,
is of afundamental nature for the proper functioning of an 10 with respect both to itsinstitutional and its
operational activities. Compliance with the various other principles listed here will create the necessary
conditions for any assessment as to conformity by 10-swith the principle of objectivity and impartiality.

The principle of due diligence.

L)Member Sates as members of an organ of an IO, organs and agents of an 10 have a fundamental
obligation to ensure the lawfulness of their actions and decisions and to ensure financial and
administrative efficiency.

2) All organs and agents of an 10, in whatever official capacity they act, should comport themselves so
asto avoid claims against the 10.

The fundamental principle of due diligence isrelevant to Member States as members of an organ of an
10, to the organsof an 10 and to officials, staff members and experts. Some of the ensuing obligations
mirror aspects of other principles listed.

Theprinciple of promoting justice.

The principle of promoting justice, which coversboth theinternal and external functioning of the |O and
of atreaty-organ, clearly underpinsthe need for |0-sand treaty-organsto provide remedies and means of
redress to all interested parties who want to raise their accountability for not having complied with any
of the applicable standards and principles. The complex question of the establishment of these
mechanisms for redress is dealt with in Part Two of this Report.

Section Two : RRP-sfor treaty organs.

1) Asarule, treaty-based organs should submit their reports to the meetings of States Partiesin order
to enable them to exercise political and legal supervision and control; they should also submit their
reports at the same time although not necessarily in the same format, to the O that is servicing their
functioning in order to enable its primary plenary organ to exercise financial and administrative
supervision and control.

2) Inthe case of dual reporting as recommended in the previous rule, additional information provided
by the “ transit organ” channelling the report should also be made available to the meetings of the
Sates Parties to the treaty.



3) Involvement of non-Party States in the process of supervision and control should be limited to the
administrative and financial aspects of the functioning of the treaty-organs, whereas the Sates
Parties to the treaty should carry out a comprehensive review of the activities of the treaty-organs.

4) Treaty-based organs should continue to include in their reports the texts of both their motivated
decisions on the admissibility and views or opinions on the merits of individual communications
which have been addressed to them, aswell asgeneral comments and recommendations envisaged in
their respective instruments.

Although particular 10-s have as one of their key functionsthe monitoring of compliance with the law of
the 10 by its Member States, particular categories of treaties concluded independently from an 10 or
under its auspices may have entrusted supervisory functions to specially established mechanisms or
organs e.g. in the field of the protection of human rights or of the environment or in the area of
disarmament.

They constitute an intermediate step between entrusting the 10 itself with the supervision over the
implementation of the treaty and the creation of a new 10. Treaty-organs are in fact incomplete 10-s
lacking some of the structural features to be a complete 1O on the one hand, and not having full and
formal ingtitutional linkswith an existing 10 on the other hand. Their accountability for the performance
of their tasks may be both towards the States Parties to the treaty that established them and towards the
10O under whose auspicesthey operate. The position of these treaty-organs who are reporting to aplenary
organ of an 1O comprising non-Party States as well asto the meetings of State Parties needs clarification.
Thisis especialy so since the parent 10 is not in a position to change the composition, mandate, power
or procedures of the treaty-organ it is servicing.

Section Three: RRP-s on the Relationship between NGO-sand | O-s.

1) Each 10 should establish criteria and procedures for accrediting NGOs.

2) 10-s should as a matter of practice establish at least a NGO-Liaison Service operating as an
inter-agency unit in order to facilitate accredited NGO involvement in their activities.

3) The Department of an 10 dealing with a particular category of issues should at regular intervals
convene a briefing for members of plenary and non-plenary organs where representatives of
particular accredited NGO-s may be given an opportunity to present their views on a particular
matter or a range of issues.

The range of the relationships between NGO-s and |O-s is as broad as the functional areas covered by
| O-sthemselves ranging from arrangements having a constitutional basis for the role of NGO-s (such as
trade unionsin the ILO) to relatively less-devel oped links with 10-s of a military nature.

NGO-s frequently play a stimulating role in the effective functioning of 10-s and in the process of
holding them accountable for their actions or omissions. There are various formalised mechanisms in
both these regards: consultative status with a principal organ of an 10, associate status with the
Department of Public Information of an 1O, accreditation to an international conference organised by or
under the auspices of an 10. Many treaty-organs are to varying degrees dependent on input by NGO-sfor
their functioning e.g. by providing essential information and expertise, service and support to
governmental delegations.

Issues of shared or joint accountability arise when NGO-s are acting as implementing partners for
agencies of 10-s in areas of development or humanitarian assistance; these will be addressed in the
period after the New Delhi Conference, when major NGO-s will have an opportunity to suggest
additional model rules.

Part Two: Draft Primary Rules and Recommended Practices on responsibility/liability of
I nternational Organisations

RRP-s on liability and responsibility may in part already be incorporated in the constituent instruments;
they may be also be derived from such instruments and from the practice of 10-s. RRP-smay also, in
part, be based on general principles of international law, treaty law and customary international law.
Although the set of RRP-sis destined to operate at the international legal level, compliance by 1O-swill
inevitably also affect their conduct and operations at the multiple other layers of regional and national
laws.



Section One: Applicable law

Given the wide range of levels 10-s are operating upon (pure international level, and upon multiple
national and regional levels), there is no one comprehensive legal system governing all relevant
responsibility questions concerning a particular 10. At each level a different legal framework and a
different kind of ensuing responsibility might operate. The primary rulesinvolved and invoked may also
be of a soft-law nature, consisting of legally non-binding standards and codes of practices.

The issue of the identity of the set of international legal rules applicable to 10-s is a necessary
preliminary to any determination of responsibility problems. What international legal rules are
applicable will depend on the relationship they are designed to govern. 10-s will develop and maintain
relationships with Member States, non Member States, other |O-s, Staff members, and third parties such
as private individuals, NGO-s and companies .

Responsibility of 10-s may arise from non-compliance with any of the applicable bodies of law, while
their liability will be implicated when (significant) harm has been caused by any of the activities carried
out by them.

The relations between an 1O and its Member States

The relations between an 10 and its Member States are primarily governed by the Organisation’s
congtituent instruments and in addition by any relevant rules of the Organisation, rules of general
international law and any agreements binding upon the Organisation and the Member States concer ned.

These are essentially governed by the basic constitutional texts of the 10, by rules of general
international law to the extent that these are not contradicted by these constituent instruments (unless
these rules of general international law are of a peremptory nature) and by additional agreements on
privileges and immunities, headquarters and status of forces which have been concluded by the 1O or on
its behalf by one of its organs and which have been approved by the plenary organ of the 1 O. In addition,
even an agreement between an 10 and one or more of its Member States may affect the relationship
between the organisation and its membership as such.

The ultimate responsibility of |0-stowardstheir Member Statesisto act in amanner consistent with the
founding treaty. Matters of congtitutional standing and status, dissolution and appointment of the most
senior officials are governed by general international law to the extent that thisis not inconsistent with
the founding constitutional documents of the | O.

The history of 10-s is replete with practice which tests the line between development of constituent
instruments and breach of it..

Internal law of an 10 consists of general principles, regulations, rules, contracts and guidelines; although
in the application of internal law an 10 is free from interference by national legal systems, this does not
apply vis-a-vis international law because as subjects of international law 10-s are under a legal duty to
carry out their functions and to exercise the powers attributed to them in conformity with general
international law. Article 1 (j) of the Vienna Convention on the Law of Treaties between International
Organisations 1986, it should be recalled, defines the “rules of the Organisation” in terms of the
congtituent instruments, decisions and resolutions adopted in accordance with them, and established
practice of the organization.

The relations between an 1O and its staff members

The relations between an 10 and its staff members are governed by the relevant provisions of its
congtituent instruments, other rules of the Organisation, including staff regulations, any agreement
binding upon the Organisation, general international law and the provisions of particular employment
contracts.

These relations should, because of the combination of ingtitutional and contractual links, not be
considered as relations with third parties. [
10-s are able “ to entrust missions to persons who do not have the status of an official of “the 10’

Although “experts on mission “are not “ officials “ within the meaning of the CPIUN , practice shows
that the persons so appointed have been regarded as officials for the enjoyment of privileges and
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immunities necessary to ensure their independence E‘. Every 10 should establish a set of Staff
Regulations.

The relations between an | O and third parties

1) Therelations between an 10 and non-Member States and between an IO and other 10-s are governed
by general international law and agreements binding upon the parties.

2) When engaging in operational activities of a humanitarian, development or peace-keeping nature,
organs of an 10 should provide appropriate channels of communication to the beneficiary State or
non-state entity, and to groups and individuals whose interests ae particularly affected by such an
operation, to make their point of view known in a timely fashion™;

3) Members of an 10 have a duty to exercise adequate supervision of the 10, i.e. to ensure that it is
operating in a responsible way so as to protect not only their own interest but also that of third
parties

These relations are normally governed by international law, while the constituent documents of the 10
are relevant within the context of powers of the 10.

The term “third parties’ is considered to cover victims or wrongdoers who are not members of the 10
concerned: states, other 10-s, individuals or legal persons, including private entities.

Member States of an IO may also be considered “third parties’ if their rights are breached outside the
context of their membership links, as was demonstrated in the ONUC claims cases. Separate rules would
apply to non-Members States and other 10-s and other third parties.

Contractual relations between an 10 and third parties

1) The contractual relations between an 1O and third parties are governed by the contract and
applicable principles of private international law.

2) In order to enhance accountability, each 10 should establish and maintain the greatest possible
measure of uniformity in its contractual regime.

In this situation both states and non-states are governed by the law applicable to the contract in question,
and this could be a national law or a mix of national law and international law. A higher degree of
accountability could result from a consolidated and unified contractual law regime within each 1 O.

With regard to non-contractual liability

1) In circumstances where officials or agents of an 1O acting in that capacity cause personal injury to
state officials or damage to state property international law will govern the tortious liability of the
10.

2) In circumstances where official s or agents of an 10 acting in that capacity cause personal injury to a
non-state party or damage to such a party’ s property local law will govern thetortiousliability of the
IO, unless in the circumstances the activity causing the injury or damage constitutes a breach by the
Organisation of an applicable rule of international law.

In this situation, circumstances will determine the governing law

There is no evidence of a presumption in law that the UN bears exclusive or primary responsibility for
the tortious acts of peacekeeping operations and the law remains underdeveloped athough there isin
practice “ recognition on the part of the United Nations that liability for damage caused by members of
United Nations Forces is attributable to the Organisation.”

Any regime for non-contractua liability should not reflect the lowest common denominator of the
domestic laws of the Member States of a particular 10.

Section Two: Non-contractual liability for significant harm caused by lawful operational
activities of 10-s
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1) Organs of an 10 should ensure that the measures taken to achieve the objectives pursued do not go
beyond or fall short of what is necessary to that end.

2) 10-sand their organs should ensure that precautionary measures are taken to prevent the occurrence
of any harm as a result of their actions and decisions. In particular, 10-s should take appropriate
measures to prevent unnecessary significant harm caused by their operational activities, or at any
event to minimise the risk thereof.

3) 10-s should co-operate in good faith and, as necessary, seek the assistance of one or more other 10-s
or Satesin preventing unnecessary significant harm, or at any event in minimising the risk thereof.

4) In accordance with the precautionary principle, 10-s should not undertake operational activities
involving a risk of causing significant harm to the environment:

a) unlessan impact assessment has been carried out;

b) unless the entities likely to be affected have been provided with timely notification of the
risk and the assessment; and

¢) unlessthelO hasentered into consultations with those entities concerned, at the request of
any of them, with a view to achieving acceptable solutions regarding measures to be
adopted in order to prevent significant harm, or at any rate to minimise the risk thereof;
while the operational activity isbeing carried out, the 1O should continue the exchange of
information with all the parties that might be affected.

The necessity for regulation in this area flows, of course, from the very nature of the accountability
regime itself.
Lawful operational activities undertaken by 10-s could cause significant harm to third parties. Examples
could include the following:-
non-consensual use and occupancy of premises during international peacekeeping operations;
FAO might, in the course of some technical assistance or research project, cause to be used a
dangerous fertiliser, insecticide or herbicide that cause widespread damage;
FAO might introduce genetically modified crops whose genes unintentionally spread to other
plants;
WHO might sponsor a dangerous medicine;
IAEA might cause a nuclear accident.
I's there room for liability of an 10 for the significant harmful effects on third parties in their person,
property or environment of an act or an operational activity which is considered to be valid under the
applicable legal rules?
The Draft Preamble and Draft Articles on Prevention of Transboundary Harm from Hazardous
Activities, adERted by the ILC’s Drafting Committee on second reading, could provide useful guidance
in thisregard™:
Any action of an organ of an 10 is undertaken in order to achieve the objectives laid down in the
constituent instrument and should not go beyond (e.g. in relation to the burdens imposed on Member
States) or fall short (e.g. in connection with the mandate and further terms of reference of peacekeeping
operations) of what is necessary to that end. The principle of proportionality istherefore relevant in this
and other contextsin order to constitute a relevant framework for the exercise of power.

Section Three: Human Rights and Humanitarian Law applicable to particular categories of acts
adopted by or activitiesundertaken by 10-s

Certain categories of primary rules of international law are more vulnerable to violation by 10-s than
others, as a result of the kind and scope of acts adopted or operational activities undertaken. As part of
the process of the humanisation of international law, human rights guarantees are increasingly becoming
an expression of the common constitutional traditions of States and can become binding upon 10-s as
genera principles of law. The consistent practice of the UN General Assembly and of the Security
Council pointsto the emergence of a customary rule to this effect.

If the Member states have transferred to an 10 the power to impose economic coercive measures, their
obligation to comply with peremptory norms of international law or fundamental humanitarian rulesis
not affected.

Those principles of International Humanitarian Law recognised as part of customary international law
are binding on all States and |0-s and upon all armed forces present in situations of armed conflict. The
following examples have been chosen on the basis of their particular relevance from the point of view of
accountability.
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RRP for temporary administration of territory

10-s should comply with basic human rights obligations contained in international instruments. In
consequence, they should incorporate such basic human rights obligations into their operational
guidelines, policies and procedures, particularly, when exercising governmental authority in the
conduct of temporary administration over a particular territory.

This RRP islaid down in order to provide the necessary basis and guidelines for the implementation of
accountability that will follow in the remedial section of the RRP-s.

RRP-sfor theimposition of economic coercive measures

When imposing economic coercive measures, 10-s should:

a) make a human rights impact assessment.

b) ensurethat the scope and the modalities of those measures do not prejudice respect for the
right to life, the right to an adequate standard of living, including access to basic foodstuffs
and medical supplies, clothing and shelter.

¢) [adopt accompanying measures to the benefit of particular vulnerable groups .]

RRP-sfor peacekeeping and peace enforcement activities

1) 10-s should bear a coordinate responsibility with troop-contributing States for ensuring compliance
with the principles of international humanitarian law in peacekeeping or other operations conducted
under their control and authority.

2) The obligation to observe the customary principles of International Humanitarian Law should be
inserted in the Regulations of the Force and in the Agreements concluded between 10-s and troop-
contributing Sates. These Agreements should include provisions requiring troop contributing Sates
to ensure that domestic criminal jurisdiction is exercised whenever necessary.

Thelegal obligation for States, under Common Article 1 of the 1949 Geneva Conventions, to respect and
ensure respect for international humanitarian law appliesin all circumstances, whether States are acting
individually or collectively or contribute troops to peacekeeping or peace enforcement operations,
including those conducted under the auspices of, or under a mandate or authorisation from an 1 O.

Section Four: Monitoring and Verification activitiesby 10-s.

1) In conducting monitoring and verification activities, |O-s should take the necessary steps to prevent
abuse and avoid undue harmto legitimate State interests.

2) 10-s are under a duty to take every precaution to protect the confidentiality of all information
acquired or provided to themin confidence

The monitoring and verification of treaties in the field of disarmament and environment may be
undertaken by 10-s specifically established for that purpose (OPCW, CTBTO, International Whaling
Commission), or by review conferences to be considered as treaty organs of the UN (NPT), whereas
control functions may be carried out by existing 10-s (IAEA with regard to NPT).

Treaty bodies/organs in the field of human rights, disarmament and the environment are a category sui
generis as they occupy a“semi-autonomous’ position: they are not organs of a particular 10 but of the
States Parties to the respective instruments. The question of a separate legal personality of these bodies
has never arisen although some cases involving these bodies as a party exist.

They cannot be accountable for their financial management, for they have no budgets of their own. They
nevertheless possess a significant degree of independence, athough in the performance of their duties
they depend to a great extent on factors that are beyond their control, such as financial resources.
Relevant RRP-s were developed in respect of the IAEA’s safeguards for the NPT and could also be
drawn from constituent instruments such as the Chemical Weapons Convention and the Convention on
the Prohibition of the Use, Stockpiling, Production and Transfer of anti-Personnel mines and on their
Destruction.

Section Five: The Rule of Law for 10-sand Member States
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“International Organisations are subjects of international law and, as such, are bound by any obligations
incumbent upon them under general rules of international law.”

Brownlie has convincingly pointed out that a*“ State cannot by delegation (even if this be genuine) avoid
responsibility for breaches of its duties under international law...This approach of public international
law is not ad hoc but stems directly from the normal concepts of accountability and effectiveness”’. El
There is no reason in principle why primary rules of intﬁational law should not apply to collective
enterprises undertaken by states in the framework of 10-s.

States cannot evade the governance of customary law and general principles of law by creating an 10
that would not be bound by the legal limits imposed ﬂﬁﬂn its Member States: that would entail
unacceptable infringement of the rights of third parties.™ Membership of an 10 can thus not be
considered to imply a corresponding reduction of state responsibility.

General contemporary trends such as the process of “humanisation” of international law penetrate both
primary and secondary rules of the accountability regime of 10-s. Individua state responsibility for
violations of human rights may be reconsidered in favour of accession by 10-s to such instruments thus
leading to organisational responsibility for similar violations occurring within an Organisation’s sphere
of competence.

In case of the existence of an international obligation for States not only to respect but also to “ensure”
(International Humanitarian Law) or “secure” (European Convention on Human Rights) such respect,
there is a conventional legal obligation for Merﬂgﬂ' States to ensure through adequate supervision that
1O-s act within the constraints of applicable law.

Recent decisions of regional human rights bodies lend support to the view that a state’s human rights
obligations continue to apply.

A transfer of powers to an 10 cannot remove acts of the 10 from the ambit of control mechanisms
established by p%’cular treaties nor cannot it exclude the responsibility of the States who transferred
powersto an 10.

The policy-making power vested in the plenary organ of an 10 enables Member States to comply
individually and collectively with these primary obligations. Responsibility extendsto acts, actions and
omissions by the 10 itself and by any of its organs and such responsibility would apply to the Member
State(s) concerned, separately and distinctly from the international responsibility of the 10 itself. In
particular, membership of an 10O does not suspend or terminate the responsibility of any State for the
continuing compliance with rules of international law applicable to that State, while there is a
conventional and/or customary legal obligation for Member States to ensure through adequate
supervision that | O-s act within the constraints of applicable international law and in such away as not to
cause unnecessary damage to third parties. Of course, Article 103 of the UN Charter establishes the
primacy of obligations contained in the Charter itself, while Member States cannot be required to breach
peremptory norms of international law such as fundamental humanitarian rulesin the implementation of
economic coercive measures imposed upon them by 10-s

Part Three: Draft Secondary Recommended Rules and Practices on Responsibility of
International Organisations

Section One: State responsibility regime and a responsibility regimefor 10-s

No situation should_arise where an 10 would not be accountable to some authority for an act that might
be deemed illegal. fact, it can be safely confirmed that the principle that 10-s may be held
internationally responsible for their acts is nowadays part of international customary law.

A case-law development of a comprehensive responsibility/liability regime for IO-sisnot feasibleasin
most of them a system of judicial review of acts of the Organisation is absent. The adoption of a coherent
body of rules and practicesin a different, non-judicial way thus seemsinevitable .

Theinternational responsibility of 10-sat theinternational legal level presupposes the possession of, and
is a concomitant to, their international legal personality, separate and distinct from that of their
congtituent Member States. The separate legal existence of the 10 from its Member States with regard to
the independent exercise of power isacentral issue for the responsibility of the 10. The ability of organs
of an 10 to take decisions by majority vote creates or reflects a presumption of a “volonté distincte”,
whichiscrucial for establishing responsibility of an 10. As hasbeen noted: “An international association
lacking legal personality and pqﬁssi ng no volonté distincte remains the creature of the states members
who are thus liable for its acts” -
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The legal capacities of an 10 as a subject of international law are limited by the powers and functions
they have been entrusted with, together with any necessary consequential powers deemed incidental to
or implied by such express powersin relation to the functions prescribed for the 10. Any acts beyond the
limits of the explicit and implicit constitutional powers conferred upon them would constitute ultra vires
acts.

When an | O takes action which warrants the assertion that it was appropriate for the fulfilment of origﬂf
the stated purposes of the 10, the presumption is that such action is not ultra vires the Organisation.
10-s may only function in circumstances laid down directly or indirectly in their founding instruments:
when Member States establish 10-s and entrust them with certain functions they cannot do so without
“the attendant duties and responsibilities. The nature and range of international obligations of an 10 :
“must depend upon its %ﬂoses and functions as specified or implied in its constituent documents and
developed in practice” .

1O-s are bound to comply with international customary law with certain adaptations related to their
competences and resources, such asin cases of military forces operating under the command and control
of an 10 and involved in peacekeeping or peace enforcement. In addition they areinternationally legally
responsible to the extent that their constitution, operational policies, procedures and practices
incorporate existing norms and rules of public international law.

Section Two : Dilemmasin establishing a responsibility regime for 10-s

Therapid expansion in the activities of 10-s constantly widens the range of substantive primary rules of
international law becoming applicable to 10-s. This expansion of applicable primary rules has not been
accompanied by aparallel development in legal theory concerning theinternational legal responsibility
of 10-s. One of the fundamental problems is that if a universal responsibility regime for 10-s is not
developed in the near future, the injured third parties or Member States are likely to engage in “forum
shopping”, that is seeking a national law that provides the most favourable solution to the claimant .
The Draft Articles on State Responsibility adopted by the International Law Commission in 2001
containsin Article 57 the following saving clause: “ These articles are without prejudice to any question
that may arise in regard to the responsibility under international law of an international organisation, or
of any State for the conduct of an international organisation”. E]

Do the unique characteristics of 10-s call for or prevent the application of the rules designed to regulate
state responsibility? Does every international wrongful act of an 1O entail the international responsibility
of that 10 itself in asimilar vein as every international wrongful act of a State entails the international
responsibility of that State?

The ILC has recognised the possibility of organisational responsibility but it has stated that “... the
responsibility of international organisations is gayerned by rules which are not necessarily the same as
those governing the responsibility of States” .=t is widely accepted nowadays that the principles of
state responsibility are applicable, with some variations, by analogy, to the responsibility of 10-sand the
ILC has decided to include responsibility of 10-sinto its long-term programme of work .

The legal parameters and principles governing the activities of the main actors on the international
scene, i.e. States, may be in need of adjustment, reformulation or re-orientation to avoid becoming
counter-productive as a result of their unqualified transposition into the area of responsibility of 10-s.
We should focus on the variations needed, but as the Committee has pointed out in its First Report the
rules of the accountability regime “will have to keep the balance between preserving the necessary
autonomy in decision-making of International Organi%ons and guaranteeing that the International
Organisations will not be able to avoid accountability” .

In the following pages an attempt is made to lay down a series of presumptive propositions which may
act ageneral guide.

Section Three: General Rules and Recommended Practices on the international legal
responsibility of 10-s

1) Every internationally wrongful act of an 10 entails the international responsibility of that 1O.

2) Thereisan internationally wrongful act of an 10 when conduct consisting of an action or omission is
attributable to the |O under international law and constitutes a breach of an applicabl e international
legal rule.

3) The characterisation of an act of an 10 asinternationally wrongful is governed by international law.

4) An act of an 10 does not constitute a breach of an international legal rule unlessthe Organisation is
bound by the rulein question at the time the act occurs.
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Types of internationally wrongful acts which might entail international legal responsibility of an 10
towards its Member States as a body acting together rather than to individual Member States include
external ultraviresacts i.e. actsarising or performed in the context of the relations between the 10 and
other, state or non-state entities or having an effect on such relations, breaches of fundamental
procedural rules Eahd détournement de pouvoir. Thternal ultra vires acts i.e. acts arising or
performed in the context of the institutional relations between the 10 and its organs or between organs
and bodies do not necessarily constitute wrongful acts of the 10 toptsmember States

Breaches may also be committed by the Executive head of the 1O.

Acts may be constitutional because they are in accordance with the letter and spirit of the constituent
instrument of the 10, but this does not prevent them being wrongful under international law by reason of
their non-conformity with other applicable rules of international law. 10-s incur international legal
responsibility for conduct that is not in conformity with their operational policies, procedures and
practices to the extent that these incorporate existing norms and rules of public international law.

10-s incur international legal responsibility if the exercise of their powers is not in compliance with
genera principles of law such as the principles of good faith, unjust enrichment, estoppel, equality,
non-discrimination, proportionality and fair hearing.

IO-sincur responsihility if their use of force and their imposition of economic coercive measures are not
in conformity with the general international humanitarian law principles of proportionality and of
necessity.

10-s incur responsibility if their conduct was based on a error of judgement which in, in analogous
circumstances , an aéﬂnistrative or executive authority exercising ordinary care and diligence would
not have committed .

1O-sincur responsibility if the exercise of discretionary powers entails a sufficiently serious breach of a
superior rule OEﬂN such as the right to life, food and medicine of the individual or guarantees of due
process of law.

1O-sincur responsibility if their activities carry the risk of infringing the rights of third parties, and the
Organisation has failed to take all precautionary measures as required by law in order to avoid such
injury.

De lege lata, officials and experts of an 1O are only legally responsible to the Executive Head of an 1O
for things done in the exercise of their functions. Whether officials have acted within the limits of the
mandate or function given to them is a matter of internal accountability and is of no concern to third
parties.

This internal accountability of staff members to the Executive Head of an 10 constitutes a structural
impediment to external accountability of such staff members to third parties.

Should there be, de lege ferenda, direct responsibility of both the 10 and its officials towards third
parties ?

In exceptional circumstances such as serious negligence or wilful misconduct there is aright for third
parties suffering damage as direct result of an internationally wrongful act to demand punishment of the
official who actually committed or initiated the wrongful act .

The common interest of an 10 isafactor in the decision to respond to such arequest and an interest that
should not be assimilated to the interest of a State in analogous cases of punishment of state officials.
Can an 10 disclaim its own responsibility while confining itself to disciplining the official concerned?
In other words is there room for ex gratia punishment by an 10 of a responsible official for (gross)
negligence or wilful misconduct, without the 10 admitting legal responsibility for the acts or omissions
of the official? Rules and practices of most 10-s point to a positive answer to this question .

Section Four: Attribution of wrongful acts to 10-s and responsibility of Member States for
defaults or wrongful actsof an 10 .

1) The conduct of organs of an 1O or of officials or agents of an Organisation shall be considered an act
of that Organisation under international law if the organs or official or agent were acting in their
official capacity, even if that conduct exceedsthe authority granted or contravenesinstructions given
(ultravires).

2)An 10 isresponsible for the cogﬂct of one of its organs acting in that capacity,y regardless of the
place where the conduct occur
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3) The responsihility of an 1O does not preclude any separate or concurrent responsibility of a State or
of another 10 which participated in the performance of the wrongful act or which has failed to
comply with its own obligations concerning the prevention of that wrongful act2

4) An 10 isresponsible for internationally wrongful acts committed by an organ of a State placed at the
disposal of the Organisation provided that the Organisation has the authority to exercise effective
control (operational command and control) over the activities of that organ.

5) A Sate is responsible for wrongful acts committed by one of its organs which has been placed at the
disposal gb’m IO and over which the State has retained effective control (operational command and
control).

Control over organs and individuals by a subject of law isthe basisfor attribution of acts or omissions by
such organs and individual s to the subject of law exercising such control.

There is no consensus on the modalities and degree of control required for attribution.

Under the 1986 |CJjudgement in the Nicaragua case specific instructions given were required in order to
establish “effective control”. However, according to the ILC Special Rapporteur on state
responsibility, for direction or control, which apart from effective control includes also political and
financial aspects, general domination suffices, there is no requirement of detailed instructions or
authorisation of a particular act.

International legal responsibility of one subject of international law because of direction and control
exercised over the commission of an inter@nal ly wrongful act by another subject of international law
seemsto imply alarger degree of control.

According to the UN Secretary-General, international responsibility for the activities of the forces is
vested inthe State or States conducting a Chapter V11 authorised operation under national command and
control, —whileliability for damage caused by members of United Nations Forces during combat-rel ated
activities will onlﬁe recognised by the United Nations in cases where the Organisation exercises
exclusive control.

In the view of the Appeal Chamber in the Tadic case overall control suffices for the purpose of
attributionE]

Although operational control is the first, and ultimately decisive, criterion to be used in any attempt
towards a precise delineation of responsihility, it hasto be acknowledged that the attribution of wrongful
acts to 10-s themselves rather than to Member States poses more complicated problems of attribution
than in the case of exclusive state responsibility, even if the principle itself of attribution is clearly
deduced from the established rules of state responsibility.

In some areas such an attempt can only be undertaken on a case-by-case basis, e.g. incidents occurring
during operations of peacekeeping and peace enforcement. Traditional peacekeeping operations are
organs of the UN and normal principles of attribution apply. The |O will be responsible for wrongful acts
by peacekeeping forces operating under its effective control (operational command and control) and
which were committed upon instructions of national authorities or which were in any other way contrary
to or going beyond instructions given by the Organisation .

The 1O will be responsible for damage caused in breach of international obligations of International
Humanitarian Law by forces under its effective control (operational command and control) and which is
attributable to the Organisation .

10-s may wish to consider recognising the concurrent responsibility of the State of nationality for
violations of International Hﬂanitarian Law by members of its national contingent and its
responsibility for compensation™ inc insufficient guarantees that the principles of International
Humanitarian Law would be respected . he question whether acts of military forces of Member
States of an 10 are attributable to those Member States provided they are acting under their control and
guidancﬁ%even as a part of an integrated military force is currently before the International Court of
Justice.

The question whether Member States remain responsible when they have given permission for a
particular action as members of the supreme organ of an IO while retaining sovereign authority within
that 10, where none of them has exercised de facto power in the decision over the choice of any targets
was the subject of an application to the European Court of Human Rights.EI

The question also arises whether thereisroom, delegeferenda, for secondary responsibility of thelOin
case of peace enforcement by States because of an initial authorisation granted by an 10.

In other areas regulations with regard to operations carried out jointly by 10-s and Member States
(private actors) have been formulated for ultra-hazardous consequences resulting in absolute or strict
liability either for States themselves (space activities) or for commercia operators (nuclear activities).
Acts of NGOs on behalf of 10-s are dealt with elsewhere.
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Section Five: Attribution of wrongful acts to 10-s and responsibility of Member States for
defaults or wrongful actsin situations of delegation and authorisation

Many 10-s may lack sufficient expertise as well as material and financial resources to exercise their
powers and to perform their functions as well as might be expected. Asaresult 10-s are forced to resort
to a wide spectrum of possible operational relationships with (Member) States to ensure the attainment
of their object and purpose as specified in their constituent treaty: the options range from authorisation to
instructions to sub-contracting to delegation. The legal regulation of these processes is of central
relevance to a comprehensive accountability regime: deplorable gaps may result from alack of clarity in
this area. It should be noted that there is a distinction between the del egation of powers to an entity and
authorisation to a particular entity to carry out a specified objective. The latter is more limited than the
former both in terms of the specification of the objectives to be achieved and the qualitative nature of the
powers transferred to achieve the designated obj ective2

Responsibility in case of delegation

1) An 10O remainslegally responsible for the exercise of its powers even if it has del egated the exercise of
such powersto another entity.

2) An10isno longer responsible when Sates have acted ultra vires the powers delegated to them. This
is without prejudice to any responsibility which may attach to the 1O as a result of its failure to
exercise sufficient control or supervision.

A general competence of all 10-sto delegate powersis part of the corpus of the law of | O—smn the case
that an 10 purports to delegate powers that were originally conferred on the 1O by States, the delegatus
non potest delegare maxim becomes applicable to the extent that it imposes limitations on the process of
delegation.

In the case of delegation a distinction in kind has to be made between delegation of powers where the
power to do, or abstain from doing, something is provided and a delegation of functions where such
discretionisabsent. A number of specific points arise, for example whether thereisroom for an attempt
by an 10 to transfer its legal responsibility for any consequences flowing from the delegation of the
exercise of powersin question to another entity. Itisat thisjuncturethat indirect internal accountability
and direct external responsibility inevitably meet: thelawfulness of the actions of asubsidiary organ has
to be assessed beyond the applicable constitutional limits (this question relatesto the internal order of the
10) inthe light of therules of general international law. An 1O cannot transfer itslegal responsibility for
the exercise of a power to a delegatee, as such responsibility cannot be considered to be part of or within
the original powers, but is external to the actual exercise of such powers.

Secondly, there is the issue as to whether an 10 can successfully argue that its delegation constitutes a
circumstance precluding wrongful ness, when a del egatee commits an internationally wrongful act in the
exercise of adelegated power. Thelegality of adelegation of powersis conditioned upon the delegating
authority retaining the right to change the decisions of the delegatee.

The actual exercise of such right would normally congtitute a circumstance precluding wrongfulness to
the benefit of the delegating 10 or organ, unless the damage has aready occurred.

Thirdly, theissue arises asto whether and to what extent the acts of a sub-contractor may be attributable
tothelO.

Fourthly, one needs to consider what the consequences are for the responsibility of the 10 and the
delegatee when the dﬁaﬁ ng organ has not complied with the conditions that are applicable to the
process of delegation.

Delegation of powersto an entity that is external to an 1O raises separate issues of responsibility.
Fifthly, to what extent can member States be considered an external entity for these purposes, asthey are
the core of every 10?

Finally, one needs to consider the factors or criteria that should be used to ascertain which particular
entity is responsible for what and in what circumstances.

Responsibility in case of authorisation
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1) In the case of an authorisation granted by an 10 to a Sate or a group of Sates volunteering to carry
out particular tasks or operations, the primary responsibility for any illegal act committed in the
course of the execution of such authorisation rests with those Sates.

2) In the case of an authorisation granted by an 10 to a State or a group of Sates volunteering to carry
out particular tasks or operations, the primary responsibility for any claims of default on contract
obligations with third parties and which is the direct result of the execution of such authorisation
rests with those Sates.

3) The provisions of paragraphs 1 and 2 above do not exclude any secondary responsibility of the
authorising 10 which may attach for any illegal acts committed in the course of the execution of such
authorisation.

4) Conduct which at first and prima facie is not attributable to an IO shall nevertheless be considered an
act of that Organisation under international law if and to the extent that the Organisation
acknowledges and adopts the conduct in question asits own.

Although authorisation by an 10 to States willing to carry out an action of peace enforcement should, in
principle, be granted prior to the start of such operation, implicit authorisation post factum is not to be
excluded asin UN Security Council Resolution 788 (1992), the first operative paragraph of which reads
: “Commends ECOWAS for its efforts to restore peace, security and stability in Liberia’

Questions unanswered

What are the implications for the attribution of responsibility of the silence of the UN_in the face of
actions such as the imposition and implementation by the use of force of ano-fly zone? .

What is the allocation of responsibility between UN and another 10 said to be;c/jﬁg “under its own
procedures’ but as agent of the Security Council in the fulfilment of UN objectives?

The Final Report to the Prosecutor of the ICTY by the Committee established to review the NATO
bombing campaign against the Federal Republic of Yugodavia seemed to indicate that US and NATO
had admitted joint responsibility for the case of the mistaken bombing of the Chinese Embassy in
Bel gradelfﬂ' he US had offered to pay compensation (and has indeed done so), but NATO could not
legally be held responsible for the mistake despite its admission of responsibility.

China has treated the US, and not NATO asresponsible fﬁe bombing of its Embassy, and diplomatic
activity regarding that event has been on a bilateral basis.

[Section Six: Concurrent or r&i%u_all liability of Member Statesfor non-fulfilment by | O-sof their
obligationstoward third parties

1) There is no general rule of international law whereby States members are, due solely to their
member, liable concurrently or subsidiarily, for the obligations of an 10 of which they are
member 3£

2) In particular circumstances, members of an IO may be liable for its obligations in accordance with a
relevant general principle of international law, such as acquiescence or the abuse of rightﬂ

3) The question whether Sates have concurrent or subsidiary liability for the fulfilment of the 10-s
obligations due solely to thei rlgﬁmbership is a matter of international law to be determined by
reference to the rules of the 10.

4) The principle of good faith requiresthe acceptance of the existence of a customary legal duty for both
IO-s and their Member States, even without such a request being made to provide parties with the
necessary information as to the respective allocation of responsibility between the Organisation and
its Member States at an appropriatetimei.e. normally prior to or at the latest at the conclusion of the
agreement concerned or at the start of the operational activity envisaged by the Organisation and its
Member States 2

5) Thereis a corresponding right for the interested third party to demand such information

6) There is an obligation for 10-s and Member States to provide third parties with assurances and
guarantees on the respective liability of 10-s and Member states

7) There is a corresponding right for the interested third party to demand such assurances and
guarantees.

8) Constituent instruments of 10-s may contain a clause explicitly providing for the Organisation’s
responsibility or liability for any damage arising out of wrongful acts in the exercise of its powers
and functions.
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9) Constituent instruments of 10-s may contain a clause explicitly providing for joint and several
liability for acts of the Organisation or for the acts of other states acting within such an
Organi%\tio

10) In case of the absence of a clause in the Organisation’ s constituent instrument excluding or limiting
financial liability, there is a presumption that Member state are not liable, unless there is evidence
that Member states or the 1O with their approval gave creditors reason to assume otherwi se[=]

11) In case of the absence of a clause in the Organisation’ s constituent inst@ent excluding or limiting
financial liability, there is no presumption that Member States are liable,™, unless there is eyidence
that Member states or the 1O with their approval gave creditors reason to assume otherwise.

12) Member Sates of an 10 may normally invoke a clause excluding or limiting their financial liability
vis-a-visthird parties unless the latter provein good faith that such a provision was not disclosed to
them and could not otherwise have been known to them.

13) In case of an exclusion clause to the benefit of an 10 and which was incorporated in an agreement
between that 10 and States, responsibility for acts and omissions of international person arrying
out a mandate entrusted to them by the Organisation remains with the States concerned:

14) If Member States are required by the constituent instrument to pay their assessed share of expenses
allocated for intra vires purposes, the Member Sates have a legal obligation to pay their share of
expenses if a failure to pay such extra sums would entail a failure by the 10 towards a third party:
liability is towards the 10, not towards third partieﬁr‘l-I

A separate legal personality isanecessary precondition for an 10 to be liable for its own obligati ﬁ but
it does not necessarily determine whether Member States have a concurrent or residual liability.

There is the general problem that Member States are already perceived as dominating 10-s to such an
extent that these are unable to exercise maximum control over their environment. The considerable
influence exercised by Member States constrains autonomous behaviour by 10s. Alt hin “practice
all Member States together control all powers in every international organisatiol this supreme
ultimate power is not reflected as such in an automatic supreme responsibility. Conversely, the
predominant role played by Member States cannot lead to the conclusion that when the 10 deals with
third parties they ipso facto bind the Member States.

Isthe responsibility of Member States towards third parties for acts undertaken by the |O whenthe Qs
unable or unwilling to meet its secondary obligations residual, i.e. does it arise only in the event of
default by the 10?

Or isthat responsibility concurrent, i.e. does it arise at the same time as the responsibility of the 10?
What isthe legal effect on third parties of clause excluding or limiting liability of Member States?

Are the Member States responsible in case of the absence of alimitation or exclusion clause?

These questions seem gtill to be controversial.

The continuing role of Member States qua members of organs of an IO should be considered n as
regards Member States’ liability if the Organisation has “une volonté distincte” (a separate will).

There is exclusive responsibility of an 10 for non-compliance with a contract concluded by an
Organisation with third parties as such acts cannot be regarded as undertaken by a delegate or an organ
engaging the Member States, because of the total legal independence of the IO in relation to its Member
States

There will be concurrent responsibility of a State for an act of implementation of an unlawful measure
adopted by an 10, if the State is under an obligation to implement such a measure. €1

There will be joint responsibility of both the IO and a State in the case of an authorisation given to the
State by the Organisation to adopt unlawful measures with respect to third parties.

Therewill be separate responsibility of a State for an act of implementation going beyond the scope of an
unlawful measure, if the State is under an obligation to implement such a measure.

Therewill be separate responsibility of a State for an act of implementation of an unlawful measure of an
10, if the State has been given a significant degree of discretion in the process of implementation.
There will be separate responsibility of a State for an act of implementation of alawful measure of an 10
if the State in the process of implementation violates arule or rules of international law incumbent upon
it.

Concurrent or secondary liability is not an issue in 10-s with an_open-ended commitment to pay
legitimate expenses to the 10 itself without a ceiling being imposed.

In contrast tggissue does arise in 10-s where only a fixed capital sum is required under the constituent
instrument.

The RRP-s proposed at the head of this subsection are derived in part from the resolution of the Institut
de Droit International.
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Part Four: Remedies against 10-s [it is planned to deal with this area after the New Delhi
conference]

Malcolm Shaw
Karel Wellens,

January 2002
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